CROOK COUNTY WORK SESSION

Administration Conference Room
203 NE Court Street, Prineville, OR

Tuesday April 12, 2022 at 9 a.m.

Members of the public and media are welcome to attend in person with social distancing
or via WebEx 1-408-418-9388; Access Code: 2557 624 5694
Meeting Password: 37qgD2rbpy2

Requester Discussion Matter Packet Docs

Will VanVactor

1 Randy Davis Community Development Update

Consider Approval of MOU with City for Justice

2 Enc Blaine Center Sewer Re-Routing Costs

3 Eric Blaine Bar Complaint Defense for Deputy DA’s

Scheduling Hearing for Planning Commission Appeal,
4 Eric Blaine Brasada Ranch Phase 15, Appeal Record #217-22-
000451-PLNG

Review Statutory Procedure for Consideration of
5 Eric Blaine Road Vacation Petition, SW Springfield Street.
Consider Direction to Road Master to Draft Report

VNNN S

Requester Executive Discussion Matter Packet Docs

ORS 192.660(2)(e) For the purpose of conducting
deliberations with persons designated by the
governing body to negotiate real property
transactions

5

Exec #1

Items placed on the Work Session agenda are intended for discussion only, without making
decisions or finalizing documents unless an emergency exists.

*The Court may add additional items arising too late to be part of this Agenda. Agenda items may be rearranged to make the best use of time.
*The meeting location is accessible to persons with disabilities. If additional accommodations are required, please submit your request 48 hours prior to
the meeting by contacting County Administration at 541-447-6555.

Requests to be placed on the Work Session agenda are
due by 5 p.m. the Thursday before the Work Session

April 12, 2022 Work Session Agenda



Community Development Department

Mailing: 300 NE Third St. RM 12, Prineville, OR 97754 O Phone: 541-447-3211

MEMO

TO: Crook County Court

FROM: Will Van Vactor, Director
Randy Dauvis, Building Official

DATE: April 7, 2022

SUBJECT: Community Development Activity Update

Below is a summary of building, planning and onsite activity for the last month.

Building:

Permits issued summary (March):

Permit Type Number of Permits

New Residential Dwellings (Site Built or 24
Manufactured)

Commercial (plumbing, electrical structural, 47

etc.)

Residential Permits (plumbing, electrical, 135
structural etc.)

Residential Structural (shops, etc.) 29

Other (e.g. demo) 1
TOTAL 236

Current year compared to prior year:

Time Frame Permits
March 2022 236
March 2021 254
YTD 2022 562
YTD Comparison 2021 644
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Currently Under Construction:

CCO3 Data Center

CCO5&6 Data Center

Apple Data Center

Apartments on Peters Road

Shell Occupancy of Portions of Prineville Campus

Extraction Facility at Prineville Campus

Wild Ride Brewing

3 Commercial Structures at Tom McCall Industrial Park

Currently Under Review or Incoming:

PRN1 Retro Fit

Apple Data Center Phase 2 (other half of the building)

2 New Commercial Shell Occupancy Buildings in the Tom McCall Industrial Park

Wilco Building at Ochoco Lumber Site

Mid Oregon Credit Union Tenant Improvement

Kahos Coffee at Prineville Campus

Storage Unit Complex on Lamonta Road

New Developer applying for 28 new homes

Daily Inspections:

Inspection Type Amount this month
Residential 1001
Commercial 372
All 1373
Active Permits:
Inspection Type Amount Still Active as of end of March
Dwellings (Site Built or Manufactured) 289
Residential Structural 230
Commercial Structural 97
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Planning:

Applications received (March):

Application Type Number of Applications YTD
(March 2022)
Variance 0 1
Site Plan Review 27 73
Land Partition 8 11
Road Approach 5 19
Boundary Line Adjustment 1 3
Destination Resort 0 1
Conditional Use 4 9
Miscellaneous 1 6
Road Name/Rename 1 1
Appeals 1 1
Extension 1 1
Amendment 0 1
TOTAL 49 127
Current year compared to prior year:
Time Frame Permits
March 2022 49
March 2021 65
YTD 2022 127
YTD Comparison 2021 142
Notable Land Use Applications:
Request Status
Solar (Powell East, 320 Acres) Pending
Conditional Use to Operate Aggregate Pit CUP denied by Planning Commission;
(Knife River) appeal period pending
Solar (TSR North) Appeal scheduled for May 2022
Brasada Phase 15 Appeal application of Brasada Phase 15
received, scheduling hearing with Court.
Destination Resort Modification Received January 26, 2022, staff reviewing
(Crossing Trails) for completeness
Solar Modification Received February 7, 2022; staff reviewing
(Empire) for completeness
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On-Site:

Applications (March 2022):

Application Type

Number of Applications

Residential Authorization 2
Construction Permit (Residential) 11
Repair (Major) - Residential 3
Repair (Minor) - Residential 4
Repair (Major) - Commercial 0
Residential Site Evaluation 5
Commercial Site Evaluation 0
Alteration (Minor) — Residential 1
TOTAL 26
Current year compared to prior year:
Permits

March 2022 26

March 2021 38

YTD 2022 75

YTD Comparison 2021 102

On-Site Notes:

ATT Operation and Yearly Maintenance Reports collected

Upcoming Crossing Trails Community Sewer Treatment Evaluations

Weather held up some permit, now able to move forward again

Cleaned up many compliance issues

Notable City Applications:

Request

Status

New Multi-Family Development

328 apartment units, Madras Hwy; hearing

scheduled for April 19 (tentatively)




MEMORANDUM OF UNDERSTANDING
Crook County Justice Center
Sewer Line Cost-Sharing MOU

This Memorandum of Understanding (“MOU”) is made by and between the City
of Prineville (“City”), an Oregon municipal corporation, and Crook County, a political
subdivision of the State of Oregon (“County”). Collectively, City and County may be
referred to as Parties, or individually as a Party.

RECITALS

A. Whereas, County, in collaboration with the State of Oregon (which is not a
party to this MOU), is developing a new facility for the location of a circuit court, law
enforcement, public defenders’ office, District Attorney, and related services (the
“Justice Center”) on property located within the jurisdiction of the City at a location
commonly known as 260 SW 2nd Street, Prineville, Oregon. The Justice Center
development site is bisected by a City sewer line and associated equipment and
easement(s); and

B. Whereas, to complete the construction of the Justice Center, the City’s
sewer line and associated equipment require to be re-routed, and the easement(s)
bisecting the property require termination. The decommissioning of the existing
utilities, the re-routing and installation of the new utilities, and termination of the
easement(s), is herein defined as “the Sewer Work;” and

C. Whereas, the Prineville City Council has authorized $30,000.00 to assist
in the completion of the Sewer Work; and

D. Whereas, the City sought bids for the completion of the Sewer Work. The
lowest responsive bid received from a responsible bidder was $65,752.50; and

E. Whereas, the City and County wish to proceed with the engagement of a
gualified contractor to complete the Sewer Work, and to share the costs, as described
herein.

AGREEMENT

Now, therefore, in consideration of the mutual covenants contained in this
MOU, the sufficiency of which is acknowledged, the Parties agree as follows:

1. Incorporation of Recitals: The above Recitals are incorporated into and made a
part of this MOU, as terms of contract and not mere recitals.

2. Effective Date/Duration: This MOU becomes effective on the date when signed
by both Parties. Unless sooner terminated as described herein, this MOU will continue
in effect until March 30, 2024.

Memorandum of Understanding
Justice Center Sewer Work
Page 1 of 4




3. Transference of Funds: Within five (5) working days after the Effective Date,
County will remit to the City the sum of $35,752.50.

4, City Responsibilities: As soon as reasonably practicable after receipt from
County of the sum of $35,752.50, and subject to the requirements of Oregon and City of
Prineville public contracting laws, the City shall procure and contract with qualified,
responsible contractor(s) to undertake and complete the Sewer Work. The Sewer Work
will be completed not later than June 1, 2022.

5. Cooperation After Execution: The Parties will reasonably cooperate with each
other in furtherance of this MOU, provided, however, that the City’s financial
contribution will not exceed $30,000.00, and County will not be required to contract
with any third party for the completion of the Sewer Work.

6. Termination: For material cause, either Party may terminate this MOU upon
sixty (60) days’ prior written notice to the other Party, provided that, if the Party
receiving the notice of termination should cure the material breach within thirty (30)
days of receipt, the MOU will continue in full force and effect. Termination or
expiration of this MOU will not prejudice any right or claim which accrues prior to such
termination or expiration.

7. Headings: Any titles of the sections of this Agreement are inserted for
convenience of reference only and shall be disregarded in construing or interpreting any
of its provisions.

8. Assignment: Neither this MOU nor any of the rights granted by this MOU may
be assigned or transferred by either Party. Notwithstanding the foregoing, the City will
engage the services of contractor(s) for some or all of the Sewer Work, provided,
however, that the City will remain responsible to County for the completion thereof.

9. Binding Effect: The terms of this MOU shall be binding upon and inure to the
benefit of each of the Parties and each of their respective administrators, agents,
representatives, successors, and assigns.

10.  Agency and Partnership: Neither Party is, by virtue of this MOU, a partner or
joint venturer with the other Party and neither Party shall have any obligation with
respect to the other Party’s debts or liabilities of whatever kind or nature.

11. Indemnification:

a. To the extent permitted by Article XI, Section 10, of the Oregon Constitution
and the Oregon Tort Claims Act, ORS 30.260 through 30.300, City shall
defend, save, hold harmless, and indemnify County and its officers,
employees, and agents from and against all claims, suits, actions, losses,
damages, liabilities, costs, and expenses of any nature resulting from or
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arising out of, or relating to the activities of City or its officers, employees,
contractors, or agents under this MOU.

b. To the extent permitted by Article XI, Section 10, of the Oregon Constitution
and the Oregon Tort Claims Act, ORS 30.260 through 30.300, County shall
defend, save, hold harmless, and indemnify City and its officers, employees,
and agents from and against all claims, suits, actions, losses, damages,
liabilities, costs, and expenses of any nature resulting from or arising out of,
or relating to the activities of County or its officers, employees, contractors, or
agents under this MOU.

c. Neither party shall be liable to the other for any incidental or consequential
damages arising out of or related to this MOU. Neither party shall be liable
for any damages of any sort arising solely from the termination of this MOU
or any part hereof in accordance with its terms.

12. Non-Discrimination: Each Party agrees that no person shall, on the grounds of
race, color, creed, national origin, sex, marital status, age, or sexual orientation, suffer
discrimination in the performance of this MOU when employed by either Party. Each
Party agrees to comply with Title VI of the Civil Rights Act of 1964 as amended, Section
V of the Rehabilitation Act of 1973 as amended, and all applicable requirements of
federal and state civil rights and rehabilitation statutes, rules, and regulations.
Additionally, each Party shall comply with the Americans with Disabilities Act of 1990
as amended, ORS 659.425, and all regulations and administrative rules established
pursuant to those laws.

13. Attorney fees: In the event an action, lawsuit, or proceeding, including appeal
therefrom, is brought for failure to observe any of the terms of this MOU, each Party shall
bear its own attorney fees, expenses, costs, and disbursements for said action, lawsuit,
proceeding, or appeal.

14, No Waiver of Claims: The failure of either Party to enforce any provision of this
MOU shall not constitute a waiver by that Party of that provision or of any other provision
of this MOU.

15. Severability: Should any provision or provisions of this MOU be construed by a
court of competent jurisdiction to be void, invalid, or unenforceable, such construction
shall affect only the provision or provisions so construed, and shall not affect, impair, or
invalidate any of the other provisions of this MOU which shall remain in full force and
effect.

16.  Applicable Law: This MOU shall be governed by and interpreted in accordance
with the laws of the State of Oregon, with venue reserved for the Circuit Court of Crook
County.

17. Entire MOU: This MOU constitutes the entire agreement between the Parties
concerning the subject matter hereof, and supersedes any and all prior or
Memorandum of Understanding
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contemporaneous agreements or understandings between the Parties, if any, whether
written or oral, concerning the subject matter of this MOU which are not fully expressed
herein. This MOU may not be modified or amended except by a writing signed by both
Parties.

18. Time of the Essence: Time is of the essence of this MOU.

19.  Counterparts: This MOU may be executed in one or more counterparts, including
electronically transmitted counterparts, which when taken together shall constitute one
and the same original. Facsimiles and electronic transmittals of the signed document
shall be binding as though they were an original of such signed document.

IN WITNESS WHEREOQF, the Parties have executed this Memorandum of
Understanding as of the Effective Date described above:

For City of Prineville For Crook County
Signature Signature

Print Name Print Name

Title Title

Date Date

Memorandum of Understanding
Justice Center Sewer Work
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TO: Crook County Court

FROM: Crook County Legal Counsel’s Office

DATE: April 7, 2022

RE: Defense of Bar complaints as part of employee compensation

Our File No.: County Counsel Misc. D

While working on the office budget for Fiscal Year 22/23, District Attorney Kari
Hathorn has been seeking costs for insurance to defend deputy district attorneys from
the expenses associated with defending against Bar complaints. The good news is that
Prineville Insurance has advised me that under the County’s current CIS insurance
coverage, up to $7,500.00 is available to defend a complaint against a County
employee, and that this would include Bar complaints. Meanwhile, a related matter
has resurfaced regarding the interplay of an employer-provided defense and the views
of the Oregon Government Ethics Commission.

As more fully explained below, it is my recommendation that the County adopt a
policy describing when it would decide to extend defense for Bar complaints, and
formally state that such a defense is part of the compensation paid to the employee.!
This will help prevent the employee from facing a separate complaint to OGEC for
violating ORS 244.040(1).

Below is my reasoning;:

The Oregon State Bar is the professional organization for all attorneys in the state, and
is responsible for issuing and enforcing the Oregon Rules of Professional Conduct.
The purpose of these rules is to describe how attorneys may ethically practice law and
to help prevent abuse of clients. In the case of attorneys which work for public
agencies, these ethics rules are separate from, and in addition to, the public official
ethics rules described in ORS Chapter 244 and related authorities. That is, behavior
which may not be unethical under one regime could be unethical under the other.

If someone feels that he or she has been treated unethically by an attorney, that
individual can file a complaint with the Oregon State Bar.2 The Bar’s “Client
Assistance Office” will conduct a review to determine whether they believe the

! Or, alternatively, a policy describing how expenses related to defense would be reimbursed.
2 The Bar may also initiate an investigation on its own, though that is comparatively rare.
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complaint alleges a violation of the Rules of Professional Conduct. If the complaint is
sufficient to state an allegation, the CAO will ask for a response by the subject
attorney. After reviewing the correspondence from the attorney and the complainant,
the CAO may close their file, or refer the complaint to the Bar’s Disciplinary Counsel’s
Office for further investigation. If the DCO feels that there is a sufficient basis, they
will prosecute the attorney before a Disciplinary Board.

If the disciplinary process concludes that the Rules of Professional Conduct has been
violated, the Bar can order a suspension from the practice of law for months or years,
or even disbarment. While such a suspension is in effect, a deputy DA would not be
able to practice law, appear at trials, make motions, or otherwise perform essential job
duties.

When a public employee is alleged to have committed a tort, and the alleged tort arose
out of the course and scope of official duties, under ORS 30.285 the public employer is
required to indemnify and defend that employee. In the case of deputy district
attorneys, under ORS 30.285(7) the State will provide that indemnity and defense
despite the DDAs being employees of counties.

It is my understanding that the Oregon Department of Justice takes the position that
any Bar complaints directed towards DDAs are not covered under the requirements of
ORS 30.285(7), because whatever consequences may follow, a Bar complaint is not a
tort.

Meanwhile, the Oregon Government Ethics Commission issued an advisory opinion in
2012 regarding the interplay of Oregon public employee ethics rules and the defense of
Bar complaints. The question was whether the Attorney General’s office would violate
Oregon ethics laws if it provided defense to the Bar complaint. OGEC determined that
receipt of such funds would not be unethical where:

e The Attorney General has wide latitude to appear in proceedings.

e The decision whether to provide or pay for representation lies with the State,
rather than the individual employee.

e The decision of whether to provide the benefit is not made by the individual
who receives the benefit, and is “based on the interests of the state.”

While finding that the payment for Bar complaint representation under these
circumstances is not a violation of ORS 244.040(1),3 the advisory opinion nevertheless
states that “the Commission would encourage DOJ to revise internal policies regarding
the [employee’s] compensation and reimbursement of expenses to [...] provide more
explicit direction regarding any payments or repayments.” In short, OGEC states that

3 That statute reads in relevant part: “Except as provided in subsection (2) of this section, a public official may not use or
attempt to use official position or office to obtain financial gain or avoidance of financial detriment for the public official
[...] if the financial gain or avoidance of financial detriment would not otherwise be available but for the public official’s
holding of the official position or office.”
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employers should make the provision of such defense a part of the employee’s
compensation. Employee compensation is explicitly deemed ethical under ORS

244.040(2).

Prineville Insurance has advised me that Crook County’s insurance coverage through
CIS includes a coverage amount of $7,500.00 for complaints made against a public
official, separate from the usual policy limits for torts. However, I have not found any
formal statement by the County that such coverage, or anything more that the County
decides to provide, would be considered employee compensation.

In order to help fend off spurious ethics complaints, especially while the COVID
backlog of cases is being addressed, it may be prudent for the County to adopt a formal
declaration and policy.

Attached to this memo are examples from Deschutes County, and, if there is interest,
additional examples could be obtained. Deschutes County is a self-insured county,
rather than being covered under a CIS policy. Their policy describes the option for
reimbursing expenses rather than paying for defense itself. Under ORS 244.040(2),
such a reimbursement would also be ethical.

Please let me know if you have any questions.



PROFESSIONAL LICENSURE BOARD COMPLAINTS

Statement of Policy

It shall be the policy of the Deschutes County Legal Department (County Legal) to consider, on a case-by-
case basis, whether to provide employees with reimbursement for representation costs associated with
complaints, investigations or other actions involving boards or other entities regulating professional
licensure or certification. For a request for reimbursement to be considered by County Legal, the
complaint, investigation or other action must arise out of activities/conduct undertaken by the
employee while acting in the course and scope of employment.

Applicability

This policy applies to employees of County Legal who operate pursuant to professional
licensure/certification standards.

General

County Legal is not legally obligated to defend employees with regard to professional licensure or
certification complaints, investigations or other actions. However, in certain instances, County Legal will
consider providing on-going reimbursement of costs incurred by employees with regard to complaints,
investigations or other actions involving boards or other entities regulating professional licensure or
certification where the subject activities/conduct was undertaken by the employee while acting in the
course and scope of his/her employment with County Legal.

Process

If an employee plans to request reimbursement from County Legal with regard to a complaint,
investigation or other action involving boards or other entities regulating the employee’s professional
licensure or certification, the employee shall, at the earliest opportunity, but no later than 120 days
after receiving notice of the underlying complaint, investigation or other action, notify his/her
immediate supervisor. Thereafter, the employee shall cooperate fully with the supervisor such that the
supervisor and the employee may jointly prepare a formal written request for reimbursement. The
written request will summarize the relevant information and will include an assessment by the
supervisor as to the merits, if any, of the complaint, investigation or other action. The written request
will be sent to the Deschutes County Legal Counsel for review and decision. Deschutes County Legal
Counsel will then make a written decision on whether or not to approve the request for reimbursement,
and identify applicable conditions/limitations. The decision of the Legal Counsel shall be final. Should a
complaint investigation or other action be made against Legal Counsel him/herself, the same procedure
will apply, but the review shall by performed by the Deschutes County District Attorney. In that case,
the decision of the District Attorney shall be final.

Dated: :7/22,’/ /7

David Doylé
Legal Counsel



BAR COMPLAINT LEGAL REPRESENTATION POLICY

Statement of Policy

It shall be the policy of the Deschutes County District Attorney’s Office to consider, on a case-by-case
basis, whether to provide employees with reimbursement for representation costs associated with
complaints, investigations or other actions involving the Oregon State Bar Association. For a request for
reimbursement to be considered by the Deschutes County District Attorney, the complaint, investigation
or other action must arise out of activities/conduct undertaken by the employee while acting in the course
and scope of employment and in a manner consistent with DCDA Procedures and Policies.

Applicability

This policy applies to employees of the Deschutes County District Attorney’s Office who operate
pursuant to professional licensure/certification standards. This policy only applies to bar complaints that
are not covered by the District Attorney’s bar complaint insurance policy.

General

The Deschutes County District Attorney’s Office is not legally obligated to defend employees with regard
to professional licensure or certification complaints, investigations or other actions. However, in certain
instances, the Deschutes County District Attorney will consider providing on-going reimbursement of
costs incurred by employees with regard to complaints, investigations or other actions involving the
Oregon State Bar Association where the subject activities/conduct was undertaken by the employee while
acting in the course and scope of his/her employment with the Deschutes County District Attorney’s
Office.

Process

If an employee plans to request reimbursement from the Deschutes County District Attorney with regard
to a complaint, investigation or other action involving boards or other entities regulating the employee’s
professional licensure or certification, the employee shall, at the earliest opportunity, but no later than 120
days after receiving notice of the underlying complaint, investigation or other action, notify his/her
immediate supervisor. Thereafter, the employee shall cooperate fully with the supervisor such that the
supervisor and the employee may jointly prepare a formal written request for reimbursement. The written
request will summarize the relevant information and will include an assessment by the supervisor as to the
merits, if any, of the complaint, investigation or other action. The written request will be sent to the
District Attorney for review and decision. The District Attorney will then make a written decision on
whether or not to approve the request for reimbursement, and identify applicable conditions/limitations.
The decision of the District Attorney shall be final.

Reimbursement Cap

If the District Attorney approves the request for reimbursement the maximum amount that will be
reimbursed is $15,000.

Approved this 12" day of June, 2018

Attorney
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TO: Crook County Court m
FROM: Crook County Legal Counsel’s Office

DATE: April 7, 2022

RE: Scheduling a hearing for Brasada Ranch Phase 15 appeal

# 217-22-000451-PLNG
Our File No.: Planning # 73(31)

The County Court has received an appeal filed on behalf of the BR Community
Coalition, challenging the approval of Phase 15 of the Brasada Ranch Destination
resort.

The matter before the County Court today is limited to only setting a date, time, and
place for the hearing. The merits of the appeal would be discussed at that hearing.

Under Crook County Code 18.172.110(10), the County must hold the hearing within
sixty calendar days from receipt of the appeal notice. The notice was received on
Tuesday, March 29. Sixty days thereafter is Saturday, May 28. The closest regular
County Court meeting before that time is Wednesday, May 18.

The setting of the hearing date will also set the date by which the parties would submit
documents, and establish the deadline for certain administrative actions to be
performed by the County. For instance, notice of the date and time for the hearing
must be issued at least 10 days before the hearing.

Once the County Court sets the date, time, and place, staff will prepare the necessary
notices to the parties and the general public.



Appeal Record # 217-22-000451-PLNG 4

Original RECORD #217-_21 -_ 001013 -PLNG
Planning Commission: $250

County Court: $2050.00 + 20% of initial application fee (deposit)
Actual costs with deposit required at time of appeal submission

Crook County

Crook County Community Development/ Planning Division
9 2022 300 NE 3" Street, Room 12, Prineville Oregon 97754
MAR 2 Phone: 541-447-3211
plan@co.crook.or.us
WWW.Co.crook.or.us

Community Development

APPEAL PETITION TO PLANNING COMMISSION or COUNTY COURT

Appellant Information

Name: BR Community Coalition

Mailing Address: c/o Megan K. Burgess, Peterkin Burgess, 222 NW Irving Avenue

City: _Bend State: OR Zip: 97703

Day-time phone: { 541 ) 389 - 2572 Cell Phone: ( ) -

Email: mburgess@peterkinburgess.com

If group, name of representative: _Megan K. Burgess, Attorney

Land Use Application Being Appealed: {file number) 217-21-001013-PLNG

Property Description:

Township 16 South Range 14 East WM Section 26 Tax lot(s) 02805 — part 1614000002805

Township 16 South Range 14 East WM Section 26 Tax lot(s) 02806 — part 1614000002806
Appellant’s Signature: \(\A_/VL\_/ Date: 3/2ﬂ zg

I/We, the undersigned, wish to appeal the decision made by the Crook County Planning Commission

regarding application no. 217-21-001013-PLNG , that a final decision was made on the 17t day

of March , 2022

EVERY NOTICE OF APPEAL SHALL INCLUDE;

1. The appeal shall be in writing and shall contain:
a. Name, signature, and address of the appellant(s).
b. Reference to the application title and case number, if any;
2. A statement of the nature of the decision:
a. A statement of the specific grounds for the appeal, setting forth the error(s)
and the basis of the error(s} sought to be reviewed: and
b. A statement as to the appellant’s standing to appeal as an affected party.



Proper filing fee in accordance with Section 18.172.050.

If the decision appealed from is a decision made without a hearing or without notice to area
property owners, written notice of appeal must be filed within twelve (12) calendar days of
the date written notice of the decision is mailed to those entitled to such notice. With
respect to all other appeals, written notice of appeal must be filed within 10 calendar days of
the date written notice of the decision is mailed to those entitled to decision. If the last day
of the appeal period falls on a Saturday, Sunday or legal holiday, the notice of appeal is due
on the next business day.

An appeal shall be filed:

a. With the County Court for appeals from final decisions by the Planning
Commission;

b. With the Planning Commission for appeals from final decisions by the Planning
Director or Planning Department staff; and

C. Shall cite the specific “Zoning Ordinance Section” and “Comprehensive Plan

Policies” alleged to be violated.

The Notice of Appeal must include the items listed above. Failure to complete all of the
above will render an appeal invalid. Any additional comments should be included on the
Notice of Appeal.

TRANSCRIPT: The appellant must provide a copy of the transcript of the proceedings (at the
appellants’ expense) appealed to the County Planning Department not less than seven (7) calendar
days before the hearing date set by the County Court or Planning Commission.

SCOPE AND STANDARD OF REVIEW OF APPEAL: An appeal to the County Court is not a new hearing;

it is a review of the decision. Subject to the exception in paragraph (6) below, the review of the final
decision shall be confined to the record of the proceeding below, which shall include, if applicable:

FEES UPDATED 7/1/2021

All material, pleadings, memoranda, stipulations, and motions submitted by any party to the
proceeding and received by the Commission or Court as evidence.

All material submitted by Crook County Staff with respect to the application.
The transcript of the Planning Commission hearing(s).
The written final decision of the Commission and the petition of appeal.

Argument (without introduction of new or additional evidence) by parties or their Legal
representative.

The appellate body may, at its option, admit additional testimony and other evidence from an
interested party or party of record to supplement the record of prior proceedings. The record
may be supplemented by order of the appellate body upon written motion by a party. The
written motion shall set forth with particularity, the basis for such request and the nature of
the evidence sought to be introduced. Prior to supplementing the record, the appellant body
shall provide an opportunity for all parties to be heard on the matter. The appellate body
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may grant the motion upon a finding that the supplement is necessary to take into
consideration the inconvenience of locating the evidence at the time of initial hearing, with
such inconvenience not being the result of negligence or dilatory act by the moving party.

An appeal from the Planning Director or Planning Department staff to Planning Commission shall be
de novo; meaning that the burden of proof remains with the applicant and that new testimony and
evidence, together with the existing Planning Department file, may be received at the hearing on the
appeal.

STANDARD OF REVIEW ON APPEAL: The burden of proof remains with the applicant. The burdenis
not met by merely showing that the appellate body might decide the issue differently.

APPELLATE DECISION: Following the hearing of the appeal, the appellate body may affirm, overrule,
or modify the Planning Commission’s final decision.

This appeal is made pursuant to Section 18.172.110 of the Crook County Code. The required fee has
been received by the Crook County Planning Department as the filing fee for this appeal.

| / We are appealing the decision for the following reasons: (be specific)

See Attached Letter

Name (print) Signature Address
Jeff Ramirez / M/x Ji L{ 16324 SW Brasada Ranch Rd
Member/Authorized Representative /‘“ Powell Butte, OR 97753

(If additional space is needed attach another sheet)

Each party that authorizes the “Representative” to speak on their behalf must submit a letter stating
so, which is signed, dated, and attached to this appeal.

FEES UPDATED 7/1/2021



RE: Appeal Petition
Record No. 217-21-001013-PLNG

To Whom It May Concern:

I, Jeff Ramirez, member and authorized representative of BR Community Coalition,
appellant in the above-referenced matter, hereby authorize Megan K. Burgess
and/or Michael W. Peterkin or Peterkin Burgess to speak, submit written
documentation, or otherwise appear on behalf of BR Community Coalition on behalf
of its members regarding the above matter.

/ . Z | ] March 28, 2022

Jeff Rznzir’ez, Member/Authorized Representative Date
BR Community Coalition

Jeff Ramirez
16324 SW Brasada Ranch Road
Powell Butte, OR 97753



S/

PETERKIN BURGESS

ATTORNEYS AT LAW

March 29, 2022

Via Hand Delivery to:

Crook County Community Development/Planning Division
Attn: Crook County Court

300 NE 3rd Street

Prineville, OR 97754

Via Email to: plan@co.crook.or.us

Re: Appeal of Planning Commission Decision
Brasada Ranch Subdivision Phase 15
File Number: 217-21-001013-PLNG

Dear Crook County Court:

As you know this office represents BR Community Coalition, a nonprofit corporation
presently consisting of 18 residential lot owners in Brasada Ranch. The BR
Community Coalition was organized for the mutual benefit of its members. This letter
18 submitted in support of the BR Community Coalition’s appeal to the County Court
for the above-referenced file and Planning Commission Decision dated March 17,
2022 (the “Decision”).

BR Community Coalition requests a public hearing by the County Court under CCC
18.172.110 (2). BR Community Coalition has standing to appeal the Decision
pursuant to CCC 18.172.110 (6) because it provided written comments to the
Planning Commission.

As you know from the March 9, 2022, letter and attachments from this office
submitted into the record (Ex. 4), the BR Community Coalition is primarily concerned
about trail systems in Brasada Ranch. The Applicant FNF NV Brasada, LLC is
recently constructing a paved trail system in Brasada Ranch that was not shown on
final plat maps or is partly outside the trail easements shown on the Phase 2 plat
map. The existence, location, use, and surface of a trail within Brasada Ranch are
material factors weighed when consumers buy a Brasada Ranch lot, when designing
their homes, when receiving Design Review Committee approval, and when
landscaping their lots. Only platted trail easements afford purchasers adequate
notice of the future existence of a trail.

Michael W Peterkin . Megan K. Burgess . Christian Malone . Taylor Hale

222 NW IRVING AVE BEND, OR 97703 541.389.2572 TEL 541.389.6298 FAX DETERKINBURGA'S.COM



Crook County Court
March 29, 2022
Page 2 of 6

In the case of Phase 15 that is the subject of this Appeal, a specific condition of
approval is necessary to ensure the Applicant shows trails on final plats. Such a
requirement 1s mandatory to comply with the final Development Plan, Improvement

Agreement, Destination Resort Overlay Zone, prior approvals, and Crook County
Code.

The Development Plan and Final Development Plan (C-CU-DES-001-03) are both
referenced and specifically incorporated into the Decision. Decision, § I (Background);
§ IIT (Findings of Fact) (17.16.020 Required findings for approval) (“Finding: The
resort’s Final Development Plan approval addressed compatibility with the
surrounding area.” “As the development of the resort has progressed, the Applicant
has demonstrated compliance with each of the 33 approval conditions, ensuring
compatibility with the area surrounding the project site.”). The Decision is not
accurate because the Applicant has not “demonstrated compliance” with the
extensive approval conditions in the Final Development Plan, particularly Condition
of Approval No. 15, which states:

“15. The applicant shall provide a detailed depiction of the final
location, surfacing, and size of all trails within a phase prior to
preliminary plat approval for each phase of resort development.”

In its Burden of Proof Statement for Phase 15, the Applicant specifically addressed
and made representations concerning its “Compliance with the Destination Resort
Development Plan Conditions of Approval”. Burden of Proof, § II. Regarding trails,
the Applicant quoted the above specific condition and then represented:

“FNF NV BRASADA LLC considers trails and paths an important amenity for
destination resort development and has designed a significant network of
trails. FNF NV BRASADA LLC is currently in the process of further enhancing
the trail network within the core area of the resort and in the vicinity of the
recently platted phases 13 and 14. The remaining undeveloped areas of the
resort, including Phase 15, have been preliminarily reviewed and laid out a
potential future trail network. Exhibit B is included as part of this burden of
proof to illustrate compliance with this section of code.”

Applicant’s statement does not meet the condition of approval that the final location,
surfacing and size of all trails must be shown prior to preliminary plat approval.
Applicant must be required to comply with its past development commitments and
the County’s past conditions of approval. Final trails and trail easements must be
shown and specified on final subdivision plats.

The previously approved final Development Plan, which was fully incorporated by
reference into the Decision, should be reviewed in detail on appeal to hold Applicant

4
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accountable to its development commitments and conditions of approval that remain
almost two decades into the development of Brasada Ranch. See, Decision, p. 11
(“Finding: The applicant has provided tentative plan drawings, a burden of proof
statement and incorporates, by reference, the previously approved Development
Plan, all in accordance with CCC 17.16.010.”)

The Development Plan conditions of approval requires Applicant to depict final
location of trails prior to plat approval for each phase. The March 19, 2003 application
for Brasada Ranch Crook County approval states: “The Applicant proposes to
construct a network of walking, biking, and equestrian trails throughout the resort
property. The contemplated location of such trails is set forth on the Development
Plan Map. However, the trails on the Development Plan Map are conceptual in nature
and are subject to modification as each phase of the resort develops. The final
location, surfacing, and size of the trails will be depicted on future
subdivision plats.” (Emphasis added).

CCC 17.20.050 (9) requires easements to be depicted on the final plat. CCC 17.20.060
(8)(a) requires additional information to be submitted with the final plat, including
specific information concerning the width and location of sidewalks. The Decision
allows Applicant to meet the requirements related to sidewalks with its trail system.
See Decision, p. 28-29. The “Finding” related to sidewalks states:

As part of the original development plan, the destination resort was approved
for a trail system through the entire development. The initial conceptual plans
have been formalized through each subsequent subdivision phase, and a
proposed trail map was submitted with phase 15 application.

* kx

These alternative pedestrian routes are proposed instead of sidewalks through
the proposed phase, which is in accordance with the above criterion.

BR Community Coalition objects to the above finding in that the trail system has not
been “formalized” through each subdivision phase as required. The only way to
“formalize” the trails in each phase and ensure compliance with conditions of
approval that remain from the original Development Plan and Final Development
Plan is to modify the Decision to make it clear that as a specific condition of approval
Applicant must show the final location, surfacing, and size of trails on final
subdivision plats. Formalizing the trail system should have been achieved by platting
the trail easements and building the trail system at subdivision construction just like
sidewalks in other subdivisions.

Current owners in Brasada Ranch, including the BR Community Coalition members,
want to preserve their property values, their privacy, and their security, all of which

4
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are being adversely affected by the Applicant’s current trail building that is occurring
on land platted about 15 years prior. Future buyers should have proper notice about
the existence and location of trail easements when making purchase decisions.

Development standards for Brasada Ranch as a destination resort requires that prior
to closure of lot sales in each phase, “developed recreational facilities” either “shall be
constructed prior to sales in that phase or guaranteed by providing an agreement and
security in accordance with CCC 17.40.080 and 17.40.090.” CCC 18.116.040 (4).
“Developed recreational facilities” includes “nature trails”.

On or about April 14, 2005, Brasada Ranch, Inc. signed the Improvement Agreement
with Crook County (Recorded in the official records of Crook County April 22, 2005,
No. 2005-199244). The Improvement Agreement was and is intended to ensure the
Development Plan requirements were carried out and included the specific conditions
of approval. See Improvement Agreement, Ex. A, pp. 38-46 listing conditions of
approval including No. 15 related to trails. The Crook County final approval in C-CU-
DES-001-03 was incorporated as Exhibit “A” into the Improvement Agreement. It
required: “The final location, surfacing, and size of the trails shall be depicted
on future subdivision plats.” Improvement Agreement, Ex. A, p. 15.

The Decision recognizes in other places the requirement that the Applicant submit
detailed information on final trails. See, for example, Page 23 regarding CCC
17.36.030 “Subdivision ways and public roads” (quoting from the final development
plan approval and stating it “applies to the proposed phase”. “A system of foot, bicycle,
electric cart, and horse trails to be constructed within Phase I, and connected to those
in later phases in the future. The submitted plan shows general locations of trails,
but detailed information on trails required by the preliminary conditions of
approval has not yet been submitted.”) (Emphasis added).

The Coalition respectfully requests that the County Court modify the Decision and
specifically condition final plat approval by requiring Applicant to comply with its
Improvement Agreement and Development Plan by specifying trail easements and
depicting the final location, surfacing, and size of any trail within Brasada Ranch on
the final subdivision plats. This ensures compliance with prior and continuing
conditions of approval, appropriately protecting current and future owners in
Brasada Ranch.

Separately, and with regard to overnight lodging units, the Coalition shares Mr.
Anderson’s concerns (Ex. 2 in the record) and requests the County Court consider this
issue carefully on appeal. The Applicant’s response (identified as Ex. 3, but marked
Ex. 4), 1s not an accurate summary of the Court of Appeals decision in Central Oregon
Landwatch vs. Deschutes County, 285 Or App 267 (2017). A copy of that opinion is
attached for your reference. That case is relevant because in it the Court of Appeals

4
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announced the proper interpretation of ORS 197.435(5)(b). That interpretation
applies whether the issue is in Crook County or Deschutes County. The case is of
significance because it recognized that whether units qualify as “overnight lodging”
under either clause of the statute is not a theoretical question and analysis, but a
factual one that must be demonstrated. Id at 294.

The Coalition contests the representation by Applicant’s agent that “the overnight
lodging units are owned by the resort.” The Coalition understands that at least some
units are individually owned and that requires a different analysis under ORS
197.435 (5)(b). As the Court of Appeals said

Thus, under this construction of the definition for “overnight lodgings,” a unit
generally can qualify in one of two ways: either as (1) separately rentable
accommodations that are not available for residential use, or (2) as individually
owned units that are available for overnight rental use by the general public
for at least 38 weeks per calendar year through a central reservation system
operated by the destination resort or by a real estate property manager...”

Id at 290-91.

CCC 18.116.030 (5) largely tracks the statute and contains a 45 weeks per calendar
year requirement with respect to any individually owned units. The Decision should
be modified to include a condition of approval requiring Applicant to submit evidence
of the overnight lodging units so the specific, separate analysis under the first and
second sentences of ORS 197.435 (5)(b) can be undertaken and properly analyzed.
The Coalition contests the current condition that the Applicant provide a “map to the
planning department illustrating and depicting the number of residential lots and
overnight lodging units within the destination resort” is sufficient. Decision, p. 33.
The Decision should be modified so the Applicant is required to submit evidence
sufficient to enable the planning department to determine whether and which
overnight lodging units qualify under either the first or second sentence of ORS
197.435 (5)(b) as interpreted by the Oregon Court of Appeals, and CCC 18.116.030
(5). For example, Applicant should be required to provide information sufficient to
establish ownership of the overnight lodging units. Secondly, if units are individually
owned, evidence must be submitted to establish they meet the criteria of the second
sentence on a factual basis (i.e., that they are in fact available for overnight rental
use by the general public for at least 45 weeks per calendar year through a central
reservation and check-in service).

Further, ORS 197.4145(9) requires the developer to provide an annual accounting to
document compliance with the overnight lodging standards. The Court of Appeals
noted this indicates that “compliance with the overnight lodging is an ongoing factual
determination”. It is important to verify the type and number of qualifying overnight

4
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lodging units as that directly impacts the number of additional units required with
Phase 15, and necessary bonding requirements. CCC 18.116.040 (4). Further, this
analysis ensures that Brasada Ranch meets the standards set forth in CCC
18.116.040 as a Destination Resort with sufficient overnight lodging.

Modifying the Decision in the manner requested will ensure the Applicant/Developer
complies with the conditions and standards set years ago, and for the remainder of
development in Brasada Ranch. Brasada Ranch has become an integral part of Crook
County. Owners in Brasada Ranch want to ensure the Developer is held to the
required conditions, approvals, development and improvement agreements, Crook
County Code and Oregon law. Doing so ensures predictability and consistency for
owners and future buyers alike.

Sincerely,

Megan K. Burgess
Encl. as stated
ce: Client
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Synopsis

Background: Developer of expansion to destination resort petitioned for judicial review, and objector cross-petitioned for
Jjudicial review, of the Land Use Board of Appeals’ (LUBA) decision that concluded that expansion was allowed, but that
cabins’ individual bedrooms did not qualify as overnight lodgings.

Holdings: The Court of Appeals, Lagesen, J., held that:

[' expansion of a destination resort is statutorily allowed;

[l argument that bedrooms did not qualify as overnight lodgings was not collateral attack on prior decisions;

[ term “individually owned units,” within the definition of “overnight lodgings,” means units not owned by the resort;
) bedrooms were not separately rentable accommodations that were unavailable for residential use;

Bl bedrooms were not functionally same as dormitory rooms, and thus were not categorically excluded from being counted as
“overnight lodgings;” and

[ for preexisting units to be considered overnight lodgings there must be some evidence that units are in fact separate and
rentable separately.

Affirmed in part, reversed in part, and remanded.

West Headnotes (10)

1] Zoning and Planning:+~Decisions of boards or officers in general

In reviewing the Land Use Board of Appeals’ (LUBA) interpretation of statutes for legal error, the appellate court is
obligated to interpret those statutory provisions correctly, regardless of the parties’ assertions of statutory
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2]

31

14]

5]

interpretation.

7 Cases that cite this headnote

Zoning and Planning ~~Hotels, lodging, and short-term rentals

The relevant destination resort statutes allow for the expansion of a destination resort, provided that the entire
proposed development, the existing resort and the expansion area, meets the statutory criteria for a destination resort.
Or. Rev. Stat. §§ 197.445, 197.465(3).

Zoning and Planning ~Effect of determination in general; res judicata and collateral estoppel

Argument that cabins’ bedrooms did not qualify as “overnight lodgings,” for purposes of satisfying statutory criteria
for proposed expansion of destination resort, was not an impermissible collateral attack on county’s prior land use
decisions approving original resort that counted bedrooms as overnight lodgings; expansion was required to meet
criteria as entirely new development, and developer sought to count bedrooms as lodging units to satisfy criteria for
proposed development for purposes of what was a new and different proposal. Or. Rev. Stat. § 197.445,

Zoning and Planning~Hotels, lodging, and short-term rentals

The term “individually owned units,” within the definition of “overnight lodgings” in a statute stating the
requirements of a destination resort, means units not owned by the resort, rather than units that are separately owned
or capable of separate ownership. Or. Rev. Stat. §§ 197.435(5)(b), 197.445(4)(a, b).

Zoning and Planning.~Hotels, lodging, and short-term rentals

Units generally can qualify as “overnight lodgings,” for purposes of a destination resort’s statutory requirements, in
one of two ways: either as (1) separately rentable accommodations that are not available for residential use, or (2) as
individually owned units that are available for overnight rental use by the general public for at least 38 weeks per
calendar year through a central reservation system operated by the destination resort or by a real estate property
manager, unless the unit is one of the types of lodging expressly excluded from the definition of overnight lodgings.
Or. Rev. Stat. §§ 197.435(5)(b), 696.010.
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6]

171

18]

9]

(10]

Zoning and Planning.—Hotels, lodging, and short-term rentals

Cabins’ individual bedrooms, which had individual bathrooms and lockable inside and outside entrances, did not
qualify as “overnight lodgings” by way of being separately rentable accommodations that were not available for
residential use, as defined in statutory requirements of destination resorts; bedrooms were in single-family homes
that were available for residential use.

Zoning and Planning.-Hotels, lodging, and short-term rentals

Cabins’ individual bedrooms, which had individual bathrooms and lockable inside and outside entrances, were not
functionally same as dormitory rooms, and thus were not categorically excluded from being counted as “overnight
lodgings,” as defined in statutory requirements of destination resorts; even though there may have been some
physical similarities between bedrooms and dormitory rooms, bedrooms were located in single-family vacation
home, and there was little in common between well-appointed luxury vacation homes and what would commonly be
understood as a dormitory. Or. Rev. Stat. § 197.435(5)(b).

Zoning and Planning -~Hotels, lodging, and short-term rentals

“Overnight lodgings,” for purposes of meeting the destination resort criteria, must be separate, rentable units. Or.
Rev. Stat. §§ 197.435(5)(b), 197.445(4).

Zoning and Planning.~Hotels, lodging, and short-term rentals

Individually owned units, to qualify as “overnight lodgings” for purposes of meeting the destination resort criteria,
must be, as a factual matter, an accommodation that is both its own “separate” unit that is rentable separately from
other units. Or. Rev. Stat. § 197.435(5)(b).

Zoning and Planning:Hotels, lodging, and short-term rentals

Where a developer proposes an expanded destination resort that is based, in part, on existing lodgings, for an
existing individually owned unit to count as “overnight lodgings” based on being available for overnight rental for at
least 38 weeks per calendar year, there must be evidence that the unit is in fact separate and rentable separately from
other units; it is not enough that the unit is theoretically separate and separately rentable, particularly when there is
affirmative evidence the claimed separate unit of lodging is, in reality, neither separate nor separately rentable. Or.
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Rev. Stat. § 197.435(5)(b).

**970 Land Use Board of Appeals, 2016065
Attorneys and Law Firms

Steven Hultberg, Bend and Seth King, Portland, argued the cause for petitioner-cross-respondent. With them on the briefs
were Radler White Parks & Alexander LLP; and Robert L. Aldisert, and Perkins Coie LLP.

David Doyle filed the brief for respondent.
Paul D. Dewey, Bend, argued the cause and filed the brief for respondent-cross-petitioner.
Before Ortega, Presiding Judge, and Egan, Judge, and Lagesen, Judge.

Opinion

LAGESEN, J.

*269 Petitioner Pine Forest Development, LLC (Pine Forest) seeks judicial review, and respondent Central Oregon
LandWatch (LandWatch) cross-petitions for review, of an order of the Land Use Board of Appeals (LUBA) that remands to
respondent Deschutes County (the county)' its decision approving Pine Forest’s proposal to expand the Caldera Springs
destination resort. The resort was approved in 2006 under the destination-resort land use statutes, ORS 197.435 to 197.467,
which were promulgated in accordance with Statewide Planning Goal 8. Pine Forest raises two assignments of error, arguing
that (1) LUBA’s order was an impermissible collateral attack on prior county decisions concerning the resort and (2) LUBA
erred in concluding that certain individual bedrooms in 38 of the resort’s vacation homes—which we shall refer to as the
“lock-off rooms”—which have full bathrooms and lockable interior and exterior doors, are not overnight lodging units, as
defined in ORS 197.435(5)(b), for purposes of meeting the criteria for a destination resort under ORS 197.445(4)(b).
LandWatch, in its cross-petition, contends that an expansion of a destination resort is not allowed under ORS 197.445 unless
the proposed expansion area meets all of the criteria as a stand-alone resort and that LUBA erred in concluding otherwise.

On review to determine whether LUBA’s order is unlawful in substance, ORS 197.850(9)(a), we conclude that LUBA
correctly determined that ORS 197.445 does not prohibit the approval of a proposed expansion of a destination resort
provided either that the proposed expanded resort, as a whole, satisfies all applicable statutory requirements for the siting of a
destination report, or the expanded area, *270 on its own, meets all applicable requirements. We therefore affirm on the
cross-petition. As to LUBA’s conclusion that that the lock-off rooms do not qualify as overnight lodging under ORS
197.435(5)(b), we agree with Pine Forest that LUBA misconstrued the statute in reaching that conclusion. We disagree,
however, with Pine Forest’s assertion that the lock-off rooms qualify as “overnight lodgings” as a matter of law under a
correct interpretation of the statute and, for that reason, remand to LUBA to consider the matter in the first instance. We
therefore reverse and remand on the petition.

[. BACKGROUND AND PROCEDURAL HISTORY
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A. Legal Framework

To provide context, we first summarize the state and local law applicable to the siting of a destination resort in Deschutes
County. Statewide Planning Goal 8 speaks to the siting of destination resorts in Oregon. The purpose of Goal 8 is to * ‘satisfy
the recreational needs of the citizens of the state and visitors and, where appropriate, to provide for the siting of necessary
recreational facilities including destination resorts’  without **971 the need for an exception to the resource goals if certain
criteria are met. Friends of Marion County v. Marion County, 233 Or.App. 488, 494-95, 227 P.3d 198 (2010) (quoting Goal
8).

To implement Goal 8’s objectives regarding the siting of destination resorts, the legislature enacted ORS 197.435 through
197.467. Those statutes set forth the criteria that a proposed resort must meet to be approved as a destination resort. The
statutes define a destination resort as “a self-contained development that provides for visitor-oriented accommodations and
developed recreational facilities in a setting with high natural amenities.” ORS 197.445, Further, the legislature has found
that destination resorts are intended “to promote Oregon as a vacation destination and to encourage tourism as a valuable
segment of our state’s economy,” that Oregon has “a growing need to provide year-round destination resort accommodations
to attract visitors and encourage them to stay longer,” and that it is a “difficult and costly process to site and establish
destination resorts in rural areas of this state.” ORS 197.440.

*271 For destination resorts sited in “eastern Oregon,” * ORS 197.445 sets forth a number of criteria for “proposed
developments.” A proposed development must have at least 160 acres with half of the site reserved for permanent open space
and must include a $7 million expenditure’ on recreational facilities and visitor-oriented accommodations. Residential homes
can be included in a destination resort, but the resort must have at least 150 overnight lodging units and the ratio of
residential homes to overnight lodging units cannot exceed 2.5 to 1. ORS 197.445(4)(b)(A), (E). Under ORS 197.435(5)(b),
“overnight lodgings” for destination resorts located in eastern Oregon are defined as:

“permanent, separately rentable accommodations that are not available for residential use, including hotel or motel rooms,
cabins and time-share units. Individually owned units may be considered overnight lodgings if they are available for
overnight rental use by the general public for at least 38 weeks per calendar year through a central reservation system
operated by the destination resort or by a real estate property manager, as defined in ORS 696.010. Tent sites, recreational
vehicle parks, manufactured dwellings, dormitory rooms and similar accommodations do not qualify as overnight lodgings
for the purpose of this definition.”

Deschutes County, in turn, has enacted its own ordinances to govern the approval of destination resorts proposed to be sited
in the county. Pertinent to the issues in this proceeding, Deschutes County Code (DCC) 18.113.025' *272 authorizes the
county to approve an expansion of an existing resort if either (1) the proposed expanded resort, viewed as a whole, satisfies
the criteria for approval as a destination resort; or (2) the expanded portion, standing alone, meets the criteria for approval as
a destination resort.

B. The Proposed Expansion of the Caldera Springs Destination Resort

We turn to the particulars of this case. In 2006, the county approved the conceptual master plan (CMP) for the Caldera
Springs destination resort on 390 acres of land south of Bend and adjacent to the Sun River destination **972 resort. Caldera
Springs includes 320 single-family residential homesites. The resort also includes 38 of what the resort calls “Caldera
Cabins,” each of which are privately owned by individuals or entities other than the resort. Each cabin is a three, four, or five
bedroom single-family residence that has an added feature—namely, each bedroom has a full bathroom as well as lockable
inside and outside entrances. These rooms are referred to as “lock-off rooms.” Caldera Springs relies on these cabins, or
rather each of the cabin’s lock-off rooms, to satisfy the requirement under ORS 197.445(4)(b) that a destination resort must
provide at least 150 “overnight lodging” units.

After its initial approval, the resort purchased adjacent land from the United States Forest Service—614 acres of forest land
consisting of lodgepole and ponderosa pines and typical high desert understory plants—zoned as forest and subject to overlay
zones for wildlife area (for deer migration) and destination resorts. In 2015, Pine Forest submitted an application to the
county under DCC 18.113.025 to modify the Caldera CMP to include an expansion of the resort onto the 614 acres. Of the
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614 acres, the proposed expansion would apportion 490 acres (125 acres would remain undeveloped for deer migration) to
accommodate up to 395 new single-family houses, which would bring the number of single-family houses in the resort to a
total of 715. Also proposed was an increase to change the ratio of residential units to overnight lodgings units from 2:1 to
2.5:1, as allowed by ORS 197.445(4)(b)(E). To satisfy its obligation to provide the required number of overnight lodging
units, Pine Forest proposed to construct an additional 95 overnight lodging *273 units, also employing the Caldera Cabin
model—individually owned homes with three to five lock-off rooms. Pine Forest did not attempt to demonstrate that the
expanded portion of the resort, on its own, would meet the criteria to be approved as a destination resort. Instead, as
contemplated by DCC 18.113.025(B), Pine Forest sought to demonstrate that the proposed expanded development, as a
whole, would meet the criteria to be approved as a destination resort.

The county hearings officer held several hearings regarding the proposed expansion. LandWatch, in opposition to the
proposed development, argued that the Caldera Cabins were merely 38 luxury homes and, therefore, could not be counted as
152 overnight lodging units for purposes of the requirements of ORS 197.445. In particular, LandWatch asserted that the
lock-off rooms contained in the Caldera Cabins could not be counted as separate overnight lodging units for purposes of
determining whether the proposed expanded resort met the requirements of ORS 197.445. LandWatch submitted an annual
report prepared by the resort in 2014 in compliance with ORS 197.445(9) demonstrating that, for that year, none of the
lock-off rooms had been separately rented.’

The hearings officer ultimately determined that Pine Forest’s application should be approved, but expressed skepticism about
the extent to which the lock-off rooms met Pine Forest’s overnight lodgings obligations. The hearings officer found that the
annual report

*274 “proves the point that at least in that year each of the ‘cabins’ was rented in total, and there was not even one instance
in which a single bedroom was rented separately from the rest of the home. !l [LandWatch] **973 argues that at best these
rooms should be categorized as ‘dormitory rooms’ which do not qualify as overnight rentable units under cither ORS
197.435(5)(b) or DCC 18.113.060.”

The hearings officer also found that there

“is no dispute that the units are contained within what otherwise appears to be a single family residence. The distinction is
that each bedroom has a separatc entrance and a separate bathroom. The applicant states that each of the rooms is
separately rentable based on the reservation system. Again, the 2014 rental report shows the homes broken down by
bedroom—even if all bedrooms in each home that year were always rented by one guest. This circumstance is preferred by
most guests, the applicant argues.”

Ultimately, the hearings officer concluded that

“the applicant’s system for making ‘rentable units’ available for overnight accommodation complies with DCC 18.113.060
and the definitions in 18.04.030. There is no evidence which would cause the Hearings Officer to doubt the veracity of the
applicant’s statements (sce also the letter from Caldera Springs at Exhibit 5 of the applicant’s December 25, 2015 letter) !
or the information about the *275 Caldera Springs website as presented by [LandWatch].® Caldera Springs has interpreted
the state definition of ‘[o]vernight lodging’ in a way that turns a large single family residence into a ‘cabin’, and a five
bedroom five bath house into five ‘rentable units.” With the addition of the separate entrance for each bedroom and at least
the colorable claim to allowing each room to be rented individually, Caldera Springs appears to have finessed DCC
18.113.060 in a way that minimally satisfies the 150 separate rentable unit standard.

“Although [LandWatch] clearly condemns the method that Caldera Springs uses for renting out the homes, there is no
evidence that the Hearings Officer has been pointed to in the record that the 38 houses are really simply used as full or part
time residences—which is the heart of the standards set in the destination resort statute. And, while additional evidence
(such as a deliberate system of actively discouraging the separate rental of individual bedrooms, or a pricing scheme that
accomplished the same result) may have swayed the Hearings Officer to find noncompliance, that evidence does not
appear **974 to be in the record. | did not visit the website to search for such evidence since it is outside the record. There
also is little help in the legislative findings for ORS 197.435 which might require a conclusion that Caldera Springs’s
current rental system is forbidden. Consequently, the Hearings Officer finds that the application meets this criterion.
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“For all the same reasons stated above, [ also find that Caldera Springs’s rental system does not
transform the rooms or homes into a ‘dormitory.” ”

*276 (Underscoring and fourth brackets in hearings officer’s findings.)

LandWatch appealed the hearings officer’s decision to the county’s board of commissioners, which declined to hear the
appeal. LandWatch then appealed to LUBA, asserting, among other arguments, that (1) the destination resort statutes do not
permit the expansion of a resort; and (2) the proposed expansion did not provide for the requisite number of overnight
lodging units because, in LandWatch’s view, the lock-off rooms do not qualify as overnight lodgings under ORS
197.435(5)(b) and ORS 197.445. Defending the county’s decision, Pine Forest argued that the applicable statutes do not
prohibit the approval of the expansion of a destination resort, that the county correctly concluded that the lock-off rooms
counted as overnight lodging units, and that LandWatch’s argument to the contrary was an impermissible collateral attack on
the county’s previous approval of the Caldera Springs resort.

LUBA remanded the decision on several bases, but as relevant on review, concluded that the lock-off rooms did not qualify
as overnight lodging units because they were not individually owned and were dormitory rooms. Before doing so, LUBA
rejected LandWatch’s contention that the destination resort statutes prohibited expansion of an existing resort and rejected
Pine Forest’s assertion that LandWatch’s challenge to counting the lock-off rooms as overnight lodging units was an
impermissible collateral attack on prior county decisions. Both parties timely petitioned for judicial review.

I1. STANDARD OF REVIEW

[l'We review LUBA’s order to determine whether it is unlawful in substance,  ORS 197.850(9)(a), and do not substitute

our judgment for that of LUBA’s as to any factual issue, ORS 197.850(8).’ In this case, the parties frame the issues on
review solely as assertions that LUBA misconstrued two destination resort statutes, ORS 197.445 and ORS 197.435. We

review LUBA’s interpretation of those statutes for legal *277 error, employing the methodology described in ™ oGE v,

Bureau of Labor and Industries, 317 Or. 606, 610-12, 859 P.2d 1143 (1993), and State v. Gaines, 346 Or. 160, 171-73,
206 P.3d 1042 (2009). Trautman/Conte v. City of Fugene, 280 Or.App. 752, 758, 383 P.3d 420 (2016) (“Because LUBA’s
legal conclusions involve an issue of statutory construction, we apply the principles of statutory construction set out in

[- PGE and = Gaines) ); Zimmerman v. LCDC, 274 Or.App. 512, 519, 361 P.3d 619 (2015) (“The ‘unlawful in substance’

review standard for LUBA orders under ~ ORS 197.850(9)(a) * * * is for ‘a mistaken interpretation of the applicable law.’
” (Quoting Mountain West Investment Corp. v. City of Silverton, 175 Or.App. 556, 559, 30 P.3d 420 (2001).)). In conducting
that review, we are obligated to interpret those statutory provisions correctly, regardless of the parties’ assertions of statutory
interpretation. Gunderson, LLC v. City of Portland, 352 Or. 648, 662, 290 P.3d 803 (2012) (citing = Stu/l v. Hoke, 326 Or.
72,77, 948 P.2d 722 (1997)).

1. DISCUSSION

A. LandWatch’s Cross-Petition

We begin with the issue raised by the cross-petition—that is, whether LUBA’s order is unlawful in substance because the
destination resort statutes do not allow an expansion of an existing destination resort unless the expanded portion of the
resort, standing alone, meets the destination resort **975 criteria, ORS 197.445. We do so because, if LandWatch is correct
as to that point, there would be no need to reach the issues raised in the petition. It is undisputed that the expanded portion of
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the proposed enlarged resort does not, on its own, meet the criteria to be approved as a destination resort.
LUBA rejected LandWatch’s argument, determining that

“nothing in the goal or statute limits the maximum number of residential dwellings, overnight lodging units, recreational
amenities provided by a destination resort, or the maximum size of such a resort. Further, the destination resort statute
expressly contemplates that destination resorts may be approved in phases. See ORS 197.465(3) (requiring that in phased
developments recreational amenities *278 intended to serve a phase must be constructed prior to sales of residential units
in that phase). While the Caldera resort was not initially approved as a multi-phase development, we believe that it would
elevate form over substance to read the destination resort statute as allowing (1) a resort to be developed in two or more
phases, but (2) prohibiting expansion of an existing resort that would offer exactly the same balance of uses and
visitor-oriented accommodations that could have been approved in a multi-phase development.”

On review, both parties focus on the phrase “proposed development” in ORS 197.445. That statute provides, in relevant part:

“A destination resort is a self-contained development that provides for visitor-oriented accommodations and developed
recreational facilities in a setting with high natural amenities. To qualify as a destination resort under ORS 30.947, 197.435
to 197.467,215.213,215.283 and 215.284," a proposed development must meet the following standards.”

(Emphasis added.) LandWatch argues that the phrase “proposed development” signals the legislature’s intention that, to be
approved as a destination resort, a development cannot include any parts that previously have been developed. In
LandWatch’s view, such existing parts are not “proposed.” Pine Forest, on the other hand, generally argues that that wording
does not indicate an intention to preclude proposals for expanded developments that include some portion that is already
developed. Based on the context of the phrase “proposed development,” we agree with Pine Forest.

As an initial matter, the “following standards™ to which ORS 197.445 refers include a minimum number of acres, ORS
197.445(1), fifty percent open space, ORS 197.445(2), an expenditure of $7 million on recreational facilities and
visitor-oriented accommodations, ORS 197.445(3), and that it include at least 150 overnight lodging units of *279 overnight
lodgings and a 2.5 to 1 ratio of overnight lodging units to residential units, ORS 197.445(4)(b). Significantly, as LUBA
pointed out, there is no limit to a resort’s size or number of overnight or residential units. Thus, to the extent LandWatch’s
argument is premised on the idea that the destination resort statutes are meant to restrain the size of destination resorts, the
lack of any limit in the size or quantity of accommodations or residences counters that premise.

Further, other context also suggests that expansion is permitted. ORS 197.465(3) provides, in part, that, in “phased
developments, developed recreational facilities and other key facilities intended to serve a particular phase shall be
constructed prior to sales in that phase or guaranteed through surety bonding.” Although we disagree with LUBA that that
provision “expressly” contemplates that destination resorts may be approved in phases—that is, phased development does not
necessarily mean phased approval—the provision does provide for phased implementation. As LUBA correctly noted, the
existing **976 resort and the proposed expansion could have been approved together as a two-step development, provided it
met the criteria of the destination resort statutes and the county’s code provisions. Thus, we agree with LUBA’s conclusion
that “it would elevate form over substance to read the destination resort statute as allowing (1) a resort to be developed in two
or more phrases, but (2) prohibiting expansion of an existing resort that would offer exactly the same balance of uses and
visitor-oriented accommodations that could have been approved in a multi-phase development.”

In arguing for a contrary conclusion, LandWatch points out that we have narrowly construed exceptions to the goals to
protect the underlying resource use, ~ McCaw Communications, Inc. v. Marion County, 96 Or.App. 552, 773 P.2d 779
(1989), and = Central Oregon LandWatch v. Deschures County, 276 Or. App. 282, 367 P.3d 560 (2016), and argues that we

must apply the principle guiding those cases to the siting of destination resorts. Both ~ McCaw and =~ Central Oregon
LandWartch are inapposite to the issue in this case: Those decisions concerned statutory exceptions, under ORS chapter 215
(or a county code analog), to lands designated for exclusive farm use. The destination resort statutes are *280 not goal
exceptions. ORS 197.450 provides, in part, that “a comprehensive plan may provide for the siting of a destination resort on
rural lands without taking an exception to statewide planning goals relating to agricultural lands, forestlands, public facilities
and services or urbanization.”"' (Emphasis added.)
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12l Accordingly, we conclude that the relevant destination resort statutes allow for the expansion of a destination resort in the
manner contemplated by DCC 18.113.025(B). But such a proposal cannot be approved as a destination resort, of course,
unless the proposed development satisfies the criteria for destination resorts.”? Fulfilling the destination resort criteria is,
however, of critical importance: The developer seeking to incorporate facilities, visitor-oriented accommodations, or
overnight lodgings from the existing resort into the resort expansion must establish that the entire proposed
development—the existing resort and the expansion area—meets the criteria set forth in ORS 197.445. LUBA said much the
same thing: “A critical caveat to [permitting expansion] is that the expanded resort, viewed as a whole, must meet or continue
to meet all applicable standards, as we understand DCC 18.113.025 to require.” (Emphasis added.)

B. Pine Forest’s Petition—Impermissible Collateral Attack

BIHaving concluded that ORS 197.445 does not bar the approval of a proposed destination resort that consists, in part, of an
existing destination resort, we turn to the issues raised in Pine Forest’s petition. In its first assignment of error, Pine Forest
argues that LandWatch’s assertion that the existing Caldera Cabin lock-off rooms cannot qualify as “overnight lodging” units
for purposes of Pine *281 Forest’s proposed expanded destination resort is an impermissible collateral attack on the county’s
prior land use decisions approving the existing Caldera Springs resort. In Pine Forest’s view, “once a land use decision is
final, issues that could have been raised in an appeal of that decision are not cognizable in an appeal to LUBA from a later
local land use decision.”" Pine Forest **977 also asserts that, because it did not specifically propose “lock-off rooms” as part
of the expansion to meet its ratio of residential homes to overnight lodging units, it was error for LUBA to conclude that
LandWatch could “challenge the proposed accounting of similar cabins and lock-off rooms in the expansion area.”

Below, LUBA rejected Pine Forest’s collateral attack argument. It explained that LandWatch was not collaterally attacking
the previous approvals of the existing Caldera Springs resort, but rather was challenging whether Pine Forest’s new proposal
for an expanded resort met the criteria for approval:

“While petitioner cannot in this appeal challenge the existing Caldera resort’s compliance with the applicable standards, it
can certainly challenge the proposed accounting of similar cabins and lock-off rooms in the expansion area. Further,
because intervenor proposed to count each of the lock-off rooms contained within the 38 Caldera cabins toward the total of
overnight lodging units needed to ensure that the expanded resort as a whole continues to provide the minimum 150
overnight lodging units and does not exceed the 2.5 to 1 ratio between residential dwellings and overnight lodging units,
we believe petitioner can challenge that proposal, and argue that the existing Caldera lock-off rooms cannot be counted for
those purposes.”

(Footnote omitted.)

We agree with LUBA. We highlight our conclusion that, under ORS 197.445, the “proposed development” is the entire
development, both the existing resort and the *282 expansion area, and that the proposed development must satisfy the
destination resort criteria as an entirely new development. Here, Pine Forest proposes expansion under DCC 18.113.025(B),
which requires it to meet “all criteria of DCC 18.113 for the entire development (including the existing approved destination
resort development and the proposed expansion area).” Pine Forest seeks to count the Caldera Cabin lock-off rooms to satisfy
the criteria for the proposed development for purposes of what is a new and different proposal. Under those circumstances,
LandWatch’s argument is not susceptible to characterization as collateral attack; it is simply a request that Pine Forest’s new
proposal be reviewed for a determination as to whether the proposal, in fact, satisfies all applicable requirements.

Arguing otherwise, Pine Forest asserts that our holdings in McKay Creek Valley Assn. v. Washington County, 118
Or.App. 543, 848 P.2d 624, rev. den., 317 Or. 272, 858 P.2d 1314 (1993), and = Marshall v. City of Yachats, 158 Or.App.
151, 973 P.2d 374, rev. den., 328 Or. 594, 987 P.2d 514 (1999), stand for the proposition that this court “has rejected the
argument that later decisions require a reexamination of the legality of earlier approvals, finding instead that a
redetermination is necessary only if expressly required by the local code.”

Pine Forest is wrong. In =~ McKay, the petitioners challenged an application to build a dwelling on a “lot or parcel” under a
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local ordinance, arguing that the “lot or parcel” did not qualify as such because it was unlawfully created. 118 Or.App. at
545-46, 848 P.2d 624. We concluded that it was unnecessary to answer the question of whether the proposed development
was a lawfully created parcel because the county ordinance did not expressly make the legality of the lot or parcel an

approval criterion for the application to build a dwelling. ~ /d. at 548, 848 P.2d 624. In  Marshall, citing  McKay, we
concluded that, in the absence of a requirement that the city’s legislation required a legal lot of record as a prerequisite to
granting a dwelling permit, challenging the legality of the lot was inconsequential to our review of the city’s permitting

decision. 158 Or.App. at 157, 973 P.2d 374. Neither case, however, aids Pine Forest because the challenge to the
proposed development does not hinge on whether the Caldera Cabins were lawfully created, and, more importantly, the entire
proposed development must *283 satisfy the express destination resort criteria set out in ORS 197.445, 285 Or. App. at 280,
396 P.3d at 976."

**978 As to Pine Forest’s assertion that it did not rely on additional lock-off rooms in the proposed expansion to satisfy the
overnight lodging unit requirements, that assertion is belied by the hearings officer’s findings that Pine Forest “anticipates”
that the 96 overnight lodging units will be located on the expansion property and that those overnight lodging units will
“match the Cadera Cabin model” of the existing resort. For those reasons, we reject Pine Forest’s first assignment of error.

C. Pine Forest’s Petition—Overnight Lodgings

In the alternative to its “collateral attack™ argument, in its second assignment of error, Pine Forest contends that LUBA erred
in concluding that the 152 bedrooms in the Caldera Cabins—the “lock-off rooms”—do not qualify as “overnight lodging
units” as defined in ORS 197.435(5)(b). As noted, a “proposed development” requires a minimum of 150 overnight lodging
units and the ratio of residential homes to overnight lodging units must not be greater than 2.5 to 1. ORS 197.445(4)(b)(A),
(E). For the reasons we explain below, we conclude that LUBA misconstrued ORS 197.435(5)(b) in determining that the
lock-off rooms do not qualify as overnight lodgings and that a correct interpretation of the statute requires a remand to LUBA
for further proceedings, including, possibly, a remand to the county for further fact-finding. As previously noted, the two
relevant statutes are ORS 197.445 and ORS 197.435. ORS 197.445(4) provides:

“Visitor-oriented accommodations including meeting rooms, restaurants with seating for 100 persons and 150 separate
rentable units for overnight lodging shall be provided. However, the rentable overnight lodging units may be phased in as
follows:

“(b) On lands in eastern Oregon, as defined in ORS 321.805:

*284 “(A) A total of 150 units of overnight lodging must be provided.

“(B) At least 50 units of overnight lodging must be constructed prior to the closure of sale of individual lots or units.

ok ok ok kK

“(E) The number of units approved for residential sale may not be more than 2-% units for each unit of
permanent overnight lodging provided under this paragraph.”

ORS 197.435(5)(b) defines “[o]vernight lodgings™ as follows:

“With respect to lands in eastern Oregon, as defined in ORS 321.805, permanent, separately rentable accommodations that
are not available for residential use, including hotel or motel rooms, cabins and time-share units. Individually owned units
may be considered overnight lodgings if they are available for overnight rental use by the general public for at least 38
weeks per calendar year through a central reservation system operated by the destination resort or by a real estate property
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manager, as defined in ORS 696.010. Tent sites, recreational vehicle parks, manufactured dwellings, dormitory rooms and
similar accommodations do not qualify as overnight lodgings for the purpose of this definition.”

As for whether the lock-off rooms were overnight lodging units, Pine Forest argued before LUBA that “nothing in the
destination resort statute requires that overnight lodging units be grouped in any particular manner, or prohibits combining
multiple overnight lodging units into a single structure” and that “providing a total of 150 lock-off rooms in 38 individually
owned cabins is no different than providing 150 hotel rooms in a single structure, for purposes of ORS 197.435(5)(b).”
LUBA rejected that argument, reasoning that

“that argument cannot be squared with the text of the applicable statutes. Under the first sentence of ORS 197.435(5)(b),
overnight lodging units can include hotel or motel rooms, cabins and time-share units, **979 which presumably can (but
need not) be owned and rented by the resort operator. The second sentence of ORS 197.435(5)(b) addresses the subset of
overnight lodging units that are *285 ‘individually owned units,” and provides in part that ‘[i]ndividually owned units may
be considered overnight lodgings if they are available for overnight rental use * * * > The pro-noun ‘they’ refers to
‘individually owned units,” and clearly it is the ‘individually owned units’ that must [be] “available for overnight rental
usc.” In other words, an individually owned ‘unit’ that may be counted as an overnight lodging unit must be a unit that is
‘individually owned.” The proposed lock-off rooms are not ‘units’ of any kind and are not individually owned, or even
capable of being individually owned. They are simply bedrooms in a larger structure, a cabin, which is the only unit in the
present case that is ‘individually owned.” ”

(Brackets and omissions in LUBA’s order.)

On review, Pine Forest disputes LUBA’s construction of the second sentence of ORS 197.435(5)(b) that “an individually
owned ‘unit’ that may be counted as an overnight lodging unit must be a unit that is ‘individually owned.” ” That is, it
disputes LUBA’s conclusion that an “individually owned unit” must be owned by separate owners. In Pine Forest’s view, the
term “individually owned units” referred to in the second sentence of ORS 197.435(5)(b) refers to units that are a subset of
overnight lodging units that qualify as such under the first sentence—separately rentable accommodations that are “not
available for residential use.” That “individually owned units” must be made available for overnight rental for 38 weeks per
year means, according to Pine Forest, that “individually owned units” are privately owned units. Otherwise, Pine Forest
posits, there would be no reason to impose the 38-week overnight rental requirement if the unit was owned by the resort.
Moreover, Pine Forest argues, by “requiring that these units be available for rent for the vast majority of the year, it ensures
that these otherwise privately owned units meet the requirement from the first sentence that they are ‘not available for
residential use.” ”

[“'We agree with Pine Forest that “individually owned units” means units not owned by the resort. The text indicates that for
two reasons. First, a unit owned by the destination resort would not need a requirement that it be made availabie for
overnight rental use because a unit owned by the resort would not ordinarily be an accommodation that *286 is not available
to the general public. Second, that an individually owned unit must be made available for “overnight rental use by the general
public” suggests that, but for that requirement, the unit is not available to the general public, ie., is reserved for private use
because it is not owned by the resort.”

Further, ORS 197.445(4)(b), which sets out the criteria for overnight lodging units, suggests that “individually owned” does
not mean separately owned. ORS 197.445(4)(b)(B) requires that the developer must first construct at “least 50 units of
overnight lodging” before “the closure of sale of individual lots or units.” (Emphasis added.) That individual lots or units are
sold by the developer suggests a meaning that individually owned means a unit that is no longer owned by the resort. Further,
subparagraph (B) of ORS 197.445(4)(a), which concerns the siting of destination resorts not located in eastern Oregon,
provides that at “least 75 units of overnight lodging, not including any individually owned homes, lots or units, must be
constructed or guaranteed through surety bonding or equivalent financial assurance prior to the closure of sale of individual
lots or units” and that the “remaining overnight lodging units must be provided as individually owned lots or units subject to
deed restrictions that limit their use to use as overnight lodging units.” ORS 197.445(4)(a)(B), (C). Again, “individual” and
“individually” in those provisions appear to refer to units that are not owned by the resort; not necessarily units that are
separately owned.

**980 Moreover, LUBA’s interpretation of “individually owned” to mean “separately owned” is inconsistent with the
adoption history of Goal 8 and ORS 197.435(5)(b). See Gunderson, LLC, 352 Or. at 662, 290 P.3d 803 (considering as
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relevant to discern legislative intent the adoption history of Statewide Planning Goal 15). At the early stage of the drafting of
the amendment to Goal 8 by the Department of Land Conservation and Development Commission (DLCD), the *287
definition for overnight lodgings did not initially include the second sentence of ORS 197.435(5)(b); it was limited to
defining “overnight lodgings” as “accommodations not available for full-time residential use (e.g., hotel and motel rooms,
cabins or time-share units).” Proposed Amendments to the Statewide Planning Goals to Allow Destination Resorts (June
1984). Later, James Ross, the director of DLCD issued a memorandum that explained further DLCD’s proposed amendments
to Goal 8. In that memorandum, Ross explained that the existing definition did

“not indicate under what circumstances, if any, individually owned homes or condominiums may be considered overnight
lodging. This is an important ‘gray area’ which needs to be clarified. In some very limited circumstances the Department
believes individually owned homes should be counted as overnight lodgings. The Department would consider individually
owned units as overnight lodgings when they are available for overnight rental use by the general public for 48 weeks per
year through a central reservation and check-in facility.”

James Ross, DLCD Memorandum (Oct. 5, 1984). The Goal 8 amendment was adopted on October 11, 1984. The proposed
definition of “overnight lodgings” was substantially similar to the definition promulgated in ORS 197.435(5)(b)." Ross’s
explanation for the proposed change, which refers to individually owned homes, or condominiums, indicates that the
intended meaning was privately owned homes (as we discuss below, it also indicates that “individually owned units” are a
separate category of overnight lodgings rather than a subset of “separately rentable accommodations not available for
residential use™).

Accordingly, whether a unit is separately owned, or whether it is capable of separate ownership, as LUBA has concluded, is
immaterial.” “Individually owned” means not *288 owned by the resort. LUBA erred by determining otherwise when it
construed that phrase as separately owned.

Having concluded that LUBA erred in interpreting the “individually owned” wording of ORS 197.435(5)(b), a question
remains: What does qualify as overnight lodgings under the statute and, in particular, do the lock-off rooms qualify as such
lodgings? Pine Forest argues that the lock-off rooms are units of overnight lodging because they are “separately rentable
accommodations™ that are “identical in function” to a hotel or motel room, and that, because they are individually owned, i.e.,
not owned by the resort, and made available for overnight rental for a minimum number of weeks to the general public, then
they are not “available for residential use” and, therefore, each lock-off room necessarily qualifies as a unit of overnight
lodging. That construction of ORS 197.435(5)(b), however, is untenable in two ways.

**981 First, in support of that construction of ORS 197.435(5)(b), Pine Forest asserts that the individually owned units are a
“subset” of what would otherwise qualify as overnight lodging under the first sentence. LandWatch responds that the first
and second sentences are separate categories and that, to prevail on its argument, Pine Forest must show that the lock-off
rooms fall within the category of lodging created by the second sentence. We agree with LandWatch, The first sentence
addresses “separately rentable accommodations that are not available for residential use” whereas the second sentence
addresses individually owned units that must be made available to the general public, which implies that individually-owned
units are ones that are available for residential use, at least part-time. In other words, implicit in the requirement that an
“individually owned unit” must be made available to the general public for part of the year is that, when the unit is not
available to the general public for overnight rentals, it is available to *289 the owner for residential use. Residential use need
not mean full-time residence of a dwelling: part-time residential-use availability is consistent with private ownership of a
vacation home in a destination resort.* Further, we reject the implication of Pine Forest’s interpretation that, when the
lock-off rooms are not being used as bedrooms in a vacation home, i.e., are not being used residentially, and are rented out,
they are—by virtue of an exterior door, a lockable interior door, and bathroom—*"not available for residential use” for
purposes of the statute. Put differently, the implication of Pine Forest’s construction of the statute is that overnight lodgings
are separately rentable accommodations that are nof available for residential use except when they are available for residential
use."

We also disagree with Pine Forest that the requirement that an individually owned unit must be made available to the general
public at least 38 weeks a year “ensures” that the individually owned unit meets the requirement set out in the first sentence
of ORS 197.435(5)(b) that “permanent, separately rentable accommodations™ are “not available residential use.” That is so
because the requirement that an individually owned unit be made available to the general public was the condition of
allowing, in limited circumstances, 285 Or. App. at 287, 396 P.3d at 980, individually owned units to qualify as overnight
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lodging. That requirement was not put in place in reference to “separately rentable accommodations not available for
residential use,” it was put in place to explain when individually owned units could be counted as overnight lodging units.

Second, we reject Pine Forest’s argument that the physical layout of the lock-off rooms, which include a sleeping area and
full bathrooms, and their lockable exterior doors, which permit separate entry, make them akin to a hotel or *290 motel room.
Although the lock-off rooms themselves may have some physical features of hotel rooms or motel rooms, the similarities end
there. The lock-off rooms are not part of an establishment that provides services or hospitality associated with hotels or
motels. That is, a “hotel” is a “building of many rooms chiefly for overnight accommodation of transients and several floors
served by elevators” that includes features such as a lobby, meeting rooms, restaurants, and personal services. Webster's

Third New Int'l Dictionary 1094-95 (unabridged ed. 2002); see also  Comcast Corp. v. Dept. of Rev., 356 Or, 282, 296,
337 P.3d 768 (2014) (“[A]s stilted as the approach may sometimes seem, we frequently consult dictionary definitions of the
terms, on the assumption that, if the legislature did not give the term a specialized definition, the dictionary definition reflects
the meaning that the legislature would naturally have intended.”). A “motel” is an “establishment **982 which provides
lodging and parking and in which the rooms are usually accessible from an outdoor parking area.” Webster's at 1474, The
Caldera Cabins, which are single-family residences, do not offer the amenities or services of a commercial, overnight-lodging
establishment.™

ISIThus, under this construction of the definition for “overnight lodgings,” a unit generally can qualify in one of two ways:
either as (1) “separately rentable accommodations *291 that are not available for residential use” or (2) as “[i]ndividually
owned units” that “are available for overnight rental use by the general public for at least 38 weeks per calendar year through
a central reservation system operated by the destination resort or by a real estate property manager, as defined in ORS
696.010”—unless the unit is one of the types of lodging expressly excluded from the definition of overnight lodgings: “[t]ent
sites, recreational vehicle parks, manufactured dwellings, dormitory rooms and similar accommodations.” We examine how
this construction applies to the lock-off rooms.

161 A5 an initial matter, the lock-off rooms do not qualify as overnight lodgings units under the first sentence of the definition.
That is, they are bedrooms that are in a single-family home that is available for residential use.”

IMSecond, although LUBA concluded otherwise, the lock-off rooms are not among those types of lodging categorically
excluded from being counted as overnight lodgings. LUBA reasoned that “there appears to be no functional distinction
between the Caldera lock-off room approach and providing dormitory rooms or similar accommodations that offer individual
sleeping rooms with shared common areas and kitchen facilities.” However, a “dormitory” is defined as “a room intended
primarily to be slept in; especially : a large room providing sleeping quarters for many persons and sometimes divided into
cubicles” and “a residence hall providing separate rooms or suites for individuals or for groups of two, three, or four with
common toilet and bathroom facilities but usually without housekeeping facilities.” Webster's at 675. Without belaboring the
analysis, we conclude that it was error for LUBA to determine that the lock-off rooms were dormitory rooms for much the
same reason we rejected Pine Forest’s assertion that the lock-off rooms were akin *292 to motel or hotel rooms: The lock-off
rooms are bedrooms in a single-family vacation home and, although, there may be some physical similarities between the
rooms and a dormitory room, there is little in common between these well-appointed luxury vacation homes and what would
commonly be understood as a dormitory.

The remaining issue is whether the lock-off rooms qualify as overnight lodging units under **983 the second sentence of
ORS 197.435(5)(b)—*“Individually owned units may be considered overnight lodgings if they are available for overnight
rental use by the general public for at least 38 weeks per calendar year through a central reservation system operated by the
destination resort or by a real estate property manager, as defined in ORS 696.010.” Because “separately rentable
accommodations not available for residential use” and “individually owned” (at least in the sense of being separately owned)
are no longer operative factors as to whether the lock-off rooms qualify as overnight lodging units, the following question
needs to be answered: What factors qualify a privately owned unit as an overnight lodging unit for purposes of ORS
197.445(4)(b)?

IBIFjrst, we note that Pine Forest’s argument that lock-off rooms are “separately rentable accommodations” because “each unit
is separately available for rent through a central reservation service,” depends on the factual premise that, so long as a unit is
made available through a reservation system, it is immaterial whether they are, in fact, separately rented. As we have
indicated, the “separately rentable accommodation” wording from the first sentence of ORS 197.435(5)(b) is not relevant

AT CT AAAS
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when considering whether an individually owned unit qualifies at as overnight lodging unit. However, we point out that ORS
197.445(4) provides that “150 separate rentable units for overnight lodging shall be provided.” (Emphasis added.) Although
“separately rentable accommodations” and “separate rentable units” may, at first blush, seem equivalent, the grammatical
difference is significant. That is, in the phrase “separately rentable accommodations,” “separately” is an adverb that modifies
“rentable.” Whereas, in the phrase “separate rentable unit,” “separate” is an adjective that modifies “unit.” Thus, a unit for
purposes of meeting the destination resort criteria is *293 modified by both “separate” and “rentable,” and, as a starting point,
an overnight lodging unit must be a separate, rentable unit. And, the focus on “separate” shifts from availability and the
reservation service to a more concrete, factual determination of whether the rentable unit is actually a separate unit. Further,
we note that “separate” means “not shared with another : INDIVIDUAL, SINGLE” or “existing by itself : AUTONOMOUS,
INDEPENDENT.” Webster's at 2069.

Secondly, we note that the text of the second sentence of ORS 197.435(5)(b) states that individually owned units “may be
considered overnight lodging units if they are available to the general public.” (Emphasis added.) Although we need not go
into a discussion on the precise meaning of “may” in this context, see, e.g., Lriends of Columbia Gorge v. Columbia River,
346 Or. 415, 426, 212 P.3d 1243 (2009) (noting that, “in certain contexts, the word ‘may’ can mean ‘shall’ and vice versa”),
we believe that the adoption history of Goal 8 informs our analysis. As noted, Goal 8 was amended to reflect the concern that
a previous iteration of Goal 8 did

“not indicate under what circumstances, if any, individually owned homes or condominiums may be considered overnight
lodging. This is an important ‘gray area’ which needs to be clarified. In some very limited circumstances the Department
believes individually owned homes should be counted as overnight lodgings. The Department would consider individually
owned units as overnight lodgings when ‘they are available for overnight rental use by the general public for 48 weeks per
year through a central reservation and check-in facility.” ”

James Ross, DLCD Memorandum (Oct. 5, 1984) (emphases added). Thus, the addition was meant to count individually
owned homes in “some very limited circumstances.” Although, the text of ORS 197.435(5)(b) refers to individually owned
“units,” and therefore can allow accommodation types that are not homes, we deem it significant that that allowance was
meant to be a stringent requirement. Certainly, the allowance was not intended to encompass a definition of overnight
lodging that was susceptible to, as the hearings officer described it, being “finessed.”

*294 Additionally, ORS 197.445(9) requires the resort developer to provide an “annual accounting to document compliance
with the overnight lodging standards,” indicating that **984 compliance with the overnight lodging is an ongoing factual
determination—whether a rentable unit is separate is a question of whether it is in fact separate and rentable, at least once the
unit is in existence and not a mere proposal on paper. We also find persuasive LUBA’s point that the legislative policies of
the destination resort statutes, ORS 197.440, “focus on providing facilities and accommodations to attract tourists™ and that
“one of the main vehicles” for doing so is ensuring that are a minimum number of overnight lodging units and limiting the
ratio of residential units to overnight lodging units. As LUBA stated, the

“proposed Caldera approach minimizes the actual number of separate overnight lodgings available for tourist
accommodations. At best, that approach nominally provides 150 separate overnight lodging units, which does not seem
consistent with the policies set out in ORS 197.440, to attract and accommodate tourists, at least compared to an approach
that would actually provide 150 or more separate, qualified overnight lodging units.”

(Emphases in original.)

PI A ccordingly, we conclude that individually owned units, to qualify as “overnight lodgings,” must be, as a factual matter,
an accommodation that is both its own “separate” unit that is rentable separately from other units. Where, as here, a developer
proposes an expanded destination resort that is based, in part, on existing lodgings, for an existing individually owned unit to
count as “overnight lodgings” under the second sentence of ORS 197.435(5)(b), there must be evidence that the unit is in fact
separate and rentable separately from other units; it is not enough that the unit is theoretically separate and separately
rentable, particularly when there is affirmative evidence the claimed separate unit of lodging is, in reality, neither separate nor
separately rentable. In concluding that the lock-off rooms did not qualify as overnight lodging, LUBA applied a
different—and, as we have explained, mistaken interpretation of ORS 197.435(5)(b). That renders its order unlawful *295 in
substance. For that reason, we remand to LUBA for further consideration of the issue under a correct interpretation of the
law.
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Reversed and remanded on petition; affirmed on cross-petition.

All Citations

285 Or.App. 267, 396 P.3d 968

S

Footnotes

The county submitted an answering brief after LandWatch filed its cross-petition and answering brief to Pine Forest’s
petition. LandWatch moved to strike the county’s brief, asserting that the brief did not answer the issue put forth in
LandWatch’s cross-petition but, rather, echoed the argument’s put forth in Pine Forest’s petition, and, thus, the county

should have filed a petition within 21 days of LUBA’s decision, =~ ORS 197.850(3), or a cross-petition within seven
days of the filing of the petition, ORAP 4.68. Put differently, LandWatch asserts that the county “cannot file a
petitioner’s brief in the guise of a respondent’s brief.” For its part, the county asserts that its answering brief was a
“concurrence” to the issues raised in Pine Forest’s petition. We need not decide if the county’s brief was permissible,
however, because the issues and arguments it raises are duplicative of those raised by Pine Forest or not relevant to
our analysis.

“Eastern Oregon” includes counties that are ecast of the western boundaries of Wasco, Jefferson, Deschutes and
Klamath counties. ORS 321.805(3).

The statute requires a $7 million expenditure, but current expenditures are adjusted based on the Consumer Price
Index. ORS 197.445(8).

DCC 18.113.025 provides:
“Expansion proposals of existing developments approved as destination resorts shall meet the following criteria:
“A. Meet all criteria of DCC 18.113 without consideration of any existing development; or
“B. Meet all criteria of DCC 18.113 for the entire development (including the existing approved destination resort
development and the proposed expansion area), except that as to the area covered by the existing destination resort,
compliance with setbacks and lot sizes shall not be required.
“If the applicant chooses to support its proposal with any part of the existing development, applicant shall
demonstrate that the proposed expansion will be situated and managed in a manner that it will be integral to the
remainder of the resort.”

ORS 197.445(9) provides:
“When making a land use decision authorizing construction of a destination resort in eastern Oregon, as defined in
ORS 321.805, the governing body of the county or its designee shall require the resort developer to provide an
annual accounting to document compliance with the overnight lodging standards of this section. The annual
accounting requirement commences one year after the initial lot or unit sales. The annual accounting must contain:
“(a) Documentation showing that the resort contains a minimum of 150 permanent units of overnight lodging or,
during the phase-in period, documentation showing the resort is not yet required to have constructed 150 units of
overnight lodging.
“(b) Documentation showing that the resort meets the lodging ratio described in subsection (4) of this section.
“(c) For a resort counting individually owned units as qualified overnight lodging units, the number of weeks that
cach overnight lodging unit is available for rental to the general public as described in ORS 197.435.”

The 2014 annual report submitted to the county shows the number of nights each room in each cabin was made
available for overnight rentals and were in fact rented. Although broken down by room, each room in each cabin was
rented for exactly the same number of nights in 2014, e.g., the rooms in 10 Caldera Cabin—I10A, 10B, 10C, and
10D—were each rented for 98 nights.

Also included was a letter from the property manager for 32 of the 38 Caldera Cabins stating:
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“Each Caldera Cabin includes three, four or five permanent, separately rentable units. Each unit
includes separate outside access, a full bathroom including a tub and/or shower and a variety of
bed types including king, queen and bunk beds. Each unit can be rented separately or together
with other units in the same Caldera Cabin. This is similar to a hotel suite where adjoining
rooms have connecting doors to allow occupancy by the same guest.”

The property manager also wrote:

“Caldera Springs could have elected to construct a 150-unit hotel, or two 75-unit hotels
utilizing the same exact rooms and amenities as are provided in each Caldera Cabin. Families,
extended families and groups of families, however, prefer a cabin setting where they can stay
together rather than booking a group of hotel rooms.”

LandWatch submitted screenshots from the Caldera Springs website. One screenshot included the heading “All
Caldera Cabins” and the subheading “38 Vacation Rentals in All Caldera Rentals.” Another screenshot described two
categories of overnight lodging, the Caldera Cabins, which were marketed as “the perfect place to get away or get
together. These two and three bedrooms provide all the luxury you want for your special vacation” and the “custom
vacation homes,” which “offer high end accommodations for larger families and groups|[,] can range from three to
five bedrooms and provide unrivaled amenities.” LandWatch also submitted a screenshot for an individual “Caldera
Cabin,” in which the potential renter could make a reservation for the four-bedroom cabin, described as a 2,522
square foot 4 bedroom, 5 bath home with a view of the golf course and which included a master bedroom, two
additional bedrooms, and a fourth bedroom with 2 bunk beds and a sofa sleeper. Additional screenshots of other
individual vacation homes similarly described the accommodations. None of the screenshots mentioned that the
bedrooms were available as separate rentals, or even that the bedrooms included separate outside access.

Under = ORS 197.850(9)(a), we reverse or remand a LUBA order if we determine the “order to be unlawful in
substance or procedure[.]”

ORS 30.947 provides that the “fact that a comprehensive plan and implementing ordinances allow the siting of
destination resorts or other nonfarm or nonforest uses as provided in ORS 30.947, 197.435 to 197.467, 215.213,
215.283 and 215.284, does not in any way affect the provisions of ORS 30.930 to 30.947.” ORS 30.930 to 30.947
concern farming and nonforest practices and are not at issue in this review. ORS 215.213, ORS 215.283, and ORS
215.284 concern lands zoned for exclusive farm use and are also not applicable here.

ORS 197.445(6)(b), not applicable to the Pine Forest development, provides different criteria for destination resorts
proposed on “land where there has been an exception to any statewide planning goal on agricultural lands,
forestlands, public facilities and services and urbanization.”

We note that Pine Forest raises a persuasive point that LandWatch’s interpretation of ORS 197.445 would preclude
any expansion of a destination resort unless the expansion independently meets the destination resort criteria. That
construction would mean that a destination resort could not expand under ORS 197.435 to 197.465 to, for example,
add a new golf course to adjacent land—a “developed recreational facility” expressly provided for in ORS
197.435(1)—or to site a hotel to accommodate increased demand for overnight lodging.

The previous land use decisions referred to by Pine Forest are (1) the county’s amendment of the CMP in 2007 to
modify the dimensional standards of the lock-off units and in 2013 to update the plan to conform with changes in state
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law allowing availability for overnight use to be 38 weeks per year rather than 45 and (2) a declaratory judgment
ruling in which, according to Pine Forest, the lock-off rooms were approved.

Pine Forest also cites Carlsen v. City of Portland, 169 Or.App. 1, 8 P.3d 234 (2000), but that decision is readily

distinguishable. In  Carlsen, we affirmed LUBA’s conclusion that putative errors affecting an earlier decision by
the City of Portland that was final could not be raised in an appeal from a later decision from the city. Again, this
issue concerns whether the entire proposed development meets the relevant statutory criteria.

We note that such a construction of individually owned units does not necessarily mean that the accommodations
described in the first sentence of ORS 197.435(5)(b) must categorically be resort-owned, but does mean that a unit
that is privately owned must be made available to the public for at least 38 weeks.

A prior iteration of the Goal 8 amendments concerning the definition for overnight lodgings proposed the exclusion of
“[tlent sites, recreational vehicle vehicles or pads, mobile homes, dormitory rooms, and similar accommodations”
which is reflected in nearly identical language in ORS 197.435(5)(b). James Ross, DLCD Memorandum (Aug. 22,
1984).

We note that the first sentence of ORS 197.435(5)(b) does not qualify “separately rentable accommodations that are
not available for residential use” as resort-owned. Presumably, if an accommodation is “separately rentable” and “not
available for residential use,” it could be owned by someone or an entity other than the resort. Further, there may be
some manner of accommodation that is not resort-owned that consists of multiple units that are separate rentable units
and available for residential use (such as a duplex that available for resident use as a single unit but one or two halves
of the duplex can be rented out as a separate unit)}—those units must be made available to the public the minimum
number of weeks.

We note that a previous version of Goal 8 defined overnight lodgings as “accommodations not available for full-time
residential use.” 285 Or. App. at 287, 396 P.3d at 980. The modifier “full-time” was removed when the provision
allowing individually owned units to qualify as overnight lodging was added, suggesting that the definition as enacted
meant that “available for residential use” was not limited to full-time residences.

Presumably, a resort-owned single-family house, condominium, town-house, or duplex could qualify as overnight
lodging as defined in the first sentence if it is never available for residential use.

Nor are they cabins. The hearings officer found that there “is no dispute” that the lock-off rooms are contained within
what “otherwise appears to be a single family residence.” Although Caldera Springs evocatively markets the Caldera
Cabins as “cabins,” they are built in the form of single-family residences featuring amenities that have little in
common with the ordinary meaning of a cabin—a “small one-story low-roofed dwelling usually of plain construction
* * * used during a vacation especially for hunting and fishing” or a “small typically one-room house suitable for
overnight lodging for tourists.” Webster's at 309. Pine Forest does not assert, nor does the record indicate, that the
Caldera Cabins are time-shares.

We recognize that the list of examples (motel or hotel rooms, cabins, or time-shares) of what qualifies as “separately
available accommodations not available for residential use” is not an exclusive list. There may be other types of
accommodations that qualify as overnight lodgings under that definition. However, the shared characteristics of those
accommodations, at least in the context of a destination resort, are that they provide overnight lodging and are not
available for residential use. See State v. Kurtz, 350 Or. 65, 76, 249 P.3d 1271 (2011) (“When examining the
characteristics of a list of examples, for purposes of statutory interpretation, ‘the court seeks to find if it can, a

common characteristic among the listed examples.” ” (Quoting  Schmidt v. Mr. Angel Abbey, 347 Or. 389, 405, 223
P.3d 399 (2009).)).

The hearings officer stated that “there is no evidence that the Hearings Officer has been pointed to in the record that
the 38 houses are really simply used as full or part time residences—which is the heart of the standards set in the
destination resort statute.” That evidence is not required, however: The first category under ORS 197.435(5)(b) is
satisfied, in part, if the “separately rentable accommodations” are “not available for residential use.” Here, because
the Caldera Cabins are privately owned and are built as single-family residences, they are available for residential use.
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TO: Crook County Court

FROM: Crook County Legal Counsel’s Office

DATE: April 7, 2022

RE: Request to vacate a portion of SE Springfield Street

Our File No.: Road # 366

The County has received a petition to vacate a portion of Springfield Street, a road
located within Prineville Lakes Acres Unit 1. The petitioners have paid the necessary
fee. Eventually, the County Court may be required to hold a public hearing or
otherwise consider the petition. Before that must happen, however, there are a
number of preliminary steps that must be followed.

Under the requirements of ORS 368.341, a petition to vacate public property
(including public roads) must include no fewer than seven separate components:

(a) A description of the property proposed to be vacated;

(b) A statement of the reasons for requesting the vacation;

(c) The names and addresses of all persons holding any recorded
interest in the property proposed to be vacated;

(d) The names and addresses of all persons owning any improvements
constructed on public property proposed to be vacated;

(e) The names and addresses of all persons owning any real property
abutting public property proposed to be vacated,;

(f) Signatures, acknowledged by a person authorized to take
acknowledgments of deeds, of either owners of 60 percent of the land
abutting the property proposed to be vacated or 60 percent of the owners
of land abutting the property proposed to be vacated; and

(9) If the petition is for vacation of property that will be redivided in any
manner, a subdivision plan or partitioning plan showing the proposed
redivision.

It is my recommendation that this petition is apparently complete — apparently
because, after review, the County may determine that there are persons who should
have been listed but where not. For now, I believe the petition is adequate for the
County to proceed to the next step under the vacation statutes.
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After receiving a qualifying petition, the County governing body would direct the Road
Master to prepare a report, describing the ownership and uses of the property
proposed to be vacated; an assessment of whether the vacation would be in the public
interest; and any other information required by the county governing body.

Then, after receiving the report from the Road Master, the County Court would
schedule a public hearing on the petition.* The public hearing must be scheduled with
at least thirty (30) days’ notice, and notice must be provided to certain property
owners, plus published in a newspaper of general circulation, and posted at the
property location.

Those entitled to mail or personal service are those who have a recorded interest in the
property described in the petition, own property that is abutting the property
described in the petition, or own any improvements on the property. The petition
itself states that those individuals have either supported the petition, or indicated that
they do not object, and we will see if we can verify that statement.

Public testimony, both written and spoken, would be received prior to and at the
public hearing. After the close of the hearing, the County Court would decide whether
to approve the petition vacating the portion of the road, or deny it. If the decision is to
vacate the portion of the road, the County Court could decide how to divide the
property among qualified recipients, or allow the property to vest according to the
default rules of ORS 368.366(1). An order approving or denying the petition would be
presented to a future County Court meeting.

No road may be vacated if doing so would deprive any owner of a recorded property
right of legal access.

Finally, under ORS 368.351, a public hearing may not be necessary where the petition
is supported by 100 percent of the underlying and abutting private property owners.
The petition here states that the requisite 100 percent has been obtained.

Even if it is not strictly required by the operative statutes, the County may decide to
hold such a hearing. This may be wise where the matter might become an issue of
controversy. In this case, the County has been informed that at least some residents
have used this portion of Springfield Street to access the nearby BLM land.

! There are circumstances when a public hearing would not be necessary, examined below.



PETITION FOR ROAD VACATION
(SE Springfield Street)
To the Crook County Court. Crook County, Oregon, in the matter of the vacation of a portion of
SE Springfield Street, Prineville, Oregon. (See Exhibit A)
I

Petitioners, Faustin Gallegos, and Joanne and Richard Tjulander. petition the Crook County
Court to vacate SE Springfield Street, as depicted on Exhibit A attached hereto. Based upon the
approval of the Court, Petitioners will commission a survey of the Street for the area vacated as
determined by the Court.

IL.
The Crook County Records show the owners of the 3 parcels adjacent to SE Springfield Street,

are the Petitioners:

e Faustin Gallegos, owner of 15626 SE Springfield Street, Prineville, Oregon 97754, Tax
Account 3433, Map 161623D0-Tax Lot 2200. (Exhibit B)

e Faustin Gallegos and Joanne and Richard Tjulander, owner of the lot identified as Tax
Account #3442, Map 161623D0-02100. There is no situs address for the vacant parcel.
(Exhibit C)

e Richard and Joanne Tjulander own Tax Account 3441, at 15551 SE Springfield Strect,
Prineville, Oregon 97754, Map 161623D002000 (Exhibit D)

L
No portion of the road proposed to be vacated is situated within the corporate limits of any city.
1v.

The particular circumstances that justify granting a vacation of the described property are:

Use of Property: SE Springfield Street is platted as a part of the Prineville Lake Acres Unit 1
subdivision. (Exhibit E) The road extends down between the adjacent parcels and dead ends at
BLM public lands.

The Prineville Lake Acres Unit 1 - Special Road District Association supports the proposal to

vacate of the road. (Exhibit F). The Resolution of the Board, item #9, requests that the District be

notified of any public hearing held on this matter so that the Board is available to testify if
needed.

FITCH & NE",;\!K_Y, P.C.
Page 1 of 4 — PETITION TO VACATE SE SPRINGFIELD STREET Redmond, ORT7S6.
Phowe: 541.316.1588
Fax: S41.316.1943



Reason to Vacate:

There is no beneficial use of the road except to access lots 2100 and 2200 which are owned by
Petitioners.

The road is within the Prineville Lake Acres. Unit 1, Special Road District, which supports this
Petition. The Board has found that the road is an additional, unnecessary liability and obligation
for the Association to manage. The Association has never maintained the road. Mr. Gallegos has
improved the road surface for personal benefit. His property is the only improved property that is
served by the road.

At the terminus of the road is BLM land. The BLM has also indicated support for the vacate of
the road because it will limit or restrict public access to that portion of the BLM lands. (Exhibit
G) That area of BLM is already seasonally closed for vehicle use with access limited to only
designated roads. The area is also closed to all fircarm discharge. The BLM has no record of
constructing the fence so has assumed that the developer of Prineville Lake Acres, Unit 1,
constructed the fence. (Exhibit H) This may have been required to keep the public from
accessing the BLM lands consistent with the BLM restrictions.

Condition of Road: The road is within the Prineville Lake Acres, Unit 1, Special Road District
jurisdiction, but the District has never maintained the road. The only improvements to the road
have been by Petition Faustin Gallegos. The condition of the road is suitable for the use by the
adjacent property.

V.
The contact address information for those with an interest in the road, or adjacent to the road are:

Faustin Gallegos (Petitioner)
15626 SE Springfield St
Prineville, Oregon 97754

Richard and Joanne Tjulander (Petitioners)
15551 SE Springfield Street
Prineville, Oregon 97754

Prineville Lake Acres, Unit 1, Special Road District
14344 SE Sharps Street
Prineville, Oregon 97754

VL

Pursuant to ORS 368.351, attached to this Petition are the acknowledged signatures of the
Petitioners, said Petitioners being 100% of the owners of the adjacent property to the road.

FITCH & ?::!?lﬂ’gky, P.C.
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VIL

Petitioners request that after the giving of notice as required by law, that an order be entered
vacating the property more particularly described above.

VIIL.

Petitioners acknowledge that the vacated property normally vests in the owners of the land
abutting the vacated property by extension of the person’s abutting property boundaries to the
center of the vacated property.

In licu of the foregoing, Petitioners respectfully request that the County order that a straight line
between the 2 property corners of Tax Lot 2000 and 2200 be surveyed as depicted on Exhibit L.
The RED LINE on Exhibit 1 reflects the proposed survey line, with the vacated property to vest
in the owner of Lot 2200.

On Exhibit I, the distance measured between the RED LINE and the southwest property comer
of Tax Lot 161623D #2900 (shown in teal), is approximately 55 feet.

To preserve legal access to Tax Lot 2100 and 2200, any access easement necessary will be
recorded in the real property records of Crook County, Oregon.

IX.

Based upon the foregoing, the proposed vacation would not deprive an owner of a recorded
property right of access necessary for the exercise of that right.

Signature page follows

FITCH & gﬂA!&_\', P.C.
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I hereby declare under penalty of false swearing (ORS 162.075 and 162.085) that the above

information is true and correct to the best of my knowledge.

Sl

Petitioners:

At ghe””

Richard Tjulahder

ngjﬁ/m \ucl

m{ Tyﬂyander

STATE OF OREGON

County of Descntes
Signed or attested before me on % / 2]

/ﬁusl1n Gallegos

STATE OF OREGON

County of $esxhAes

Signed or attested before me on 3 / 21

. 2022, by Richard Tjulander.

e (2B

STATE OF ORE

NDeth»c\es

County of

Signed or attested before me on ‘ﬁ?(‘\t_{_ L

2 OFFICIAL STAMP

A 4y KELLY BARBER

(&7 NOTARY PUBLIC-OREGON
i/ COMMISSION NO. 994302

MY COMMISSION EXPIRES NOVEMBER 25,2023

Page 4 of 4 —- PETITION TO VACATE SE SPRINGFIELD STREET

EGON
COMMISSION NO. 1000291
ISSION EXPIRES MAY 25, 2024

MYCOMMISSION EXPIRES MAYﬁ,mza

. 2022, by Faustin Gallegos.

/K%ﬁubw

FITCH & NEARY. P.C.
210 SW 5™ Se., Suite 2
Redmond. OR 97756
Phone: 541.316.1588
Fax: S41.316.1943



aee39Lssel

1202/12/60
YV ‘pasiaey

]
29k 881 dVN 338 4
]

w02/l

1igiHX3

O

o

o

o

2
Fziom

e

0084
iy

Usomomss  TFIJONINAS

s9L dvN IS
-
-

s9l dvW T3S

008!
0.' -
]
Il [}
" 0oL
= m...‘
] wn.
ooe
23 !_m
0019 !SS ...ﬂ.aam i oLes » e - » ocum 4
...._.m s CaHONYes) Laaun aaon s HOOTO as ”i - = =3
= ol == = C - - i
- 3
m o K
il I N
oo | o0kl
M 00 |1 00p o6 me 008 [88 w0 00Lov . 008 [iv 008 v .
am 9 = . oo o e T 038 Nad
vez 30 80 dvm 33e :
0060 —
P .OQN = lr wed DO¥ oz w0 1
VAR ¢ >._.ZDOO xOOm_O o= AINO S80d¥Nd Em_s_mmmmm\_
aec39Lsol WM 391 'S9)L'L€2°03S ¥/L'T'S 401 OMVAZNd SYM 2V SIHL




Z 4o | ebed

00'0 000 6100
92|§ ajeuls)|y ybs 8810y 8poo 8|ejol 6z|§ 5
NOISH3IANOD NOISHIANOD | eyve- 0202 3714 S HOSS3SSY 0202 2962~ L
depy woij/oL uojieiedo 1d aieainos did Z#al  wa edA]L 82Jn0g Juswinoog JeeA xel dlJeyonop bes
0z0z-des-10 ejed 9es 0zZ0zZ-des-L0 ejeq pepiodey (Z0Z-des-10 eyeq Anuz Z96Z- @l uopoesuell WV 00:Z) 020Z-des-L0 @jeq oA;3da)3
000 000 6100
92jg ejeule)|y ubs 8040y 8po) s[ejol ez|8
H3INMO 4 3170F 2 ¥ SYTOHOIN MON8YvV.LS v
% diysieumo edA} diysieumg edA] eweN ewepN snjejg sebBusyy eWweN
FONVHO SNVYN 80€S/e L 89€6.Z2 9L02 MS IVOIHOLSIH  Si02 8L.¢€e- l
dep woidjoL uopesedo Ld alesinos Qaid Z40l WA edAL 824n0¢ Juewinooq Jeep xel qjJeysnop beg
910z-Bny-zL ejeg ejes 910zZ-Bny-z| ejeq pepiosey 910z-6ny-L0 ejeq Anuz 182€Z- Ql uopoesuell WY 00:Z} 910Z-Bnv-2. ejeq eApdel3
005'62$ ©914d oles
000 00'0 6100
92| ejBuUIe}|Y ubs 88Oy epo) siejoL 0z|S
HINMO VIORNLYd ® NHOI NId¥3d v
o, diysJeumo edA) djysieump odA) oweN sweN snjeis sobBueyn ewen
JONVHO JNVYN vL0L82 | L0482 €102 MS AVOINOLSIH 2102 0lile- L
dey wouadjoL uojesedd l1d aieamos aid Z#a wa odAL 82Jnog juslinoo@ Jeep xel (jJeyonop bes
£102-idy-z0 ele@ eles  £L0z-1dy-z0 ejeq pepiodey  £1L02-BN-6l ereq Anuz ¥8€02- | uopoesuell WY 00:Z) £10Z-1dv-Z0 ejeq eApdel3
000'v$ 99l4d ejes
8z|g sjewIe)|y ybs seJoy 8pon s[ejol 6z|S
JONVHO JNVYN yseol | LbS20lL 166l am IVOROLSIH 681 2e68h- L
dejy wo.dj/el uopeledo 1d giesinog did Z#Ql a edA| 80JN0OG JueWNdog JeeA xel djJeyonop bes
L6614900-GZ ejed 8BS  166L-100-GZ ejed pepiodey  1661-100-GZ eyeq Anuz 0SSy~ Qi uoloesuell WY 00:CL L661-190-G2 eled 8AljIelg
00S'v'$ 9914d 8jes
00220 0 a €c 9l ol evve
}satalu] _w_o¢n_m jo|xeL 9L/l /i uonoeg wmcnm_ n_smESO._. dj Junoddy
Wd $0:2¢'2 2202/8/€

H39a3T INVYN SAOSSISSVY ALNNOI MOOUD



Z oz ebeg

000 000 6100
0Z|g ejpwie}y ybg 8013y opoy s[ejo ezis
HINMO HINMO NILSNV4 'S0931TVO v
0000004 HINMO HINMO 4 3NF XONaYvLS a
0000004 HINMO HINMO o SYTOHOIN MONBYVLS a
o, djysieumo edA] djysieumQ edA] eweN eweN snelg seBueyn eweN
FONVHO INVYN A 019808  Le202 a W30 teoeg 80.€£87 L
deyy wosd/oL uopesedo 4id aiesines Qid Z#al Al odAL 924N0g JUBWINO0(Q JBOA XBL (jJ48yonop beg
|202-Uer-Go ele@ 9[es  LZ0Z-uer-g0 ejed pepiodey  |Z0Z-uer-gz eyeq Anuz 6208y dluopoesuerl Y LE6 L20c-Uer-gZ ejeq eAloey3
000'0SE$ @91d oles
00220 0 a 1 %4 9l 91 evve

Wd S0:2¢:¢ 2202/8/t

jsesejuj jejoeds  jo|xel 9L/L P/ uopdes eBuey djysumol (| unoIdyY



Z io | ebeg

YUIANMO HINMO NILSNV4 'SOOITTVO v
HIANMO YIANMO 1 SNNVOr H3ANVINrL v
HINMO HINMO O QYVHOR "WIANVINFL v
0000004 HANMO HIANMO 1SNHL ONIAIN L3979 a
0000°00} HINMO YINMO S33.LSN¥L V NATINVIA 2 8 GHVHORM 138719 a
9%, diysioumo edAj diysieump edAf eweN eweN smujs sebBueys sweN
INI %08 AIONN HLIM HOVY3 ‘OIL 8V
FONVHO IANVN 3 69660¢ 1202 a W30 1202 LOELBY l
dey woid/oL uopjeledo 1d al esinog Qaid Z#aQl  w#al edAL 92In0g Juswinoog Jes\ xel @j4eyonop bes
L20z-unp-Lg ejed ee§  1zZ0z-unr-1z ejeq pepiodsey  |z0z-6ny-g0 ejeq Anuz Sy0€8y @l uopoesuel]l |Nd 627 L20Z-Bnv-90 ajeq eAlden3
000'09$ ©9l4d ejes
000 000 6100
02|g ejBule}Y ubs s0.9Y epo) s[ejol 62§
NOISHIANOD NOISHIANOD | chbe- 0202 3714 SHOSS3SSY 0202 1962- b
dey woigjol uopeiedp 1d gl eainog did ZHEQl  LEQl edAL e2Jnog Juelinoog JesAxel @}Jeyonop bes
020Z-des-10 ejeg ejes (0zZ0zZ-des-L0 ejeq peplodey  0z0zZ-des-L0 eyeq Anu3 1962- QI uopdesurll WY 00:ZL 0Z02-des-L0 ejeq eAjdels
000 00'0 6100
0z|S ejeuIe)Y ubs 80.0Y epoo s|ejoL oz|s
FONVHO INVYN Leokiz L LeoLle 9002 MS IVOROLSIH 9002 Preee- b
de woid/ol uojjeledp 1d @i eainog Qid Z#4Al LEQ 8dAL eainog juswinoog JesA xel @|Jeysnop beg
0002-AeN-L€ @jeg eles 900Z-AEN-LE ejeq pepiodey 900Z-AeiN-L¢ eyeq Anu3 G00LE- @l uonoesuell WY 00:ZL 9002-AeN-LE ejeq eAldeyT
000'06$ ©9l4d ejes
0z|g ejelUe)|Y ybs seloy 8po?) s[ejo 92|S
FONVHO TANVN Lsieel b Ls1zel  Leésl am IVOIHOLSIH 661 L 2ost- b
dey woid/ol uojesedp 1d aiesinos did ZHAl  L#Ql edAL 92.n0¢ Juewinoo JeeAXxel d]ieysnop beg
ge6L-Inf-2l eegejes  G66L-INr-¢l eyeq pepiodey ge6l-inr-zL eyeq Auz ly9Zy- qluopdesuell NV 00:2) S661-Inr-Z1 ejeq eAjjdel3
6§ 99lid sjeg
00Lc0o 0 a 174 9l 9l (A4 4"
}seJoju] _ﬂ_umnm JjojxeL 9L/l v/L uofjoesg am:mﬁ n_e_m:;o._. adj Junoddy
Nd 9¥:0¢€:2 22oz/e/e

AIDA3T FNVYN SHOSSASSY ALNNOD MOOUD



Wd 9%:08:2 2202/8/€

Z oz ebud

jseleju| jejoeds

000 00'0 8L00
0Z|g ojeWIe)Y ybg sesoy opo) s|ejoL 0z|S

NILSNV4 ‘SO0D3TTVO
(%08) ¥aINMO
1 SNNVOr ‘¥3aNvINnrL
adIM
O QYVHOR ‘H3ANYINFL
aNvesnH
ALIUIINT AS SLNVYNIL
(%08) HaANMO

00l20 0 @ €2 ol ol Zvve
oIxel 9L/ v/ Uopdes eBuey djysumol @l UNOSOY




Z Jo | eBed

000 000 6100
ez|g ejello)Y Hbs saloy epo) s[ejo] 9z|g
NOISH3ANOD NOISHIANOD | Lp¥e- 0202 34 sHossassy 0202 0962 l
depy wouidj/ol uopjesed0 id Qi esinos  did zZ#al #Eal odAL 924n0g JusWINd0(g JeeA Xel @|ieyonop bes
0202-des-1L0 eje@ @S 0Z0Z-des-L0 ejeq pepiodey (0z0Z-des-L0 ejeq Anug 0962- @i uopoesuell NV 00:ZL 0202-des-10 8jeq aAden
000 000 6100
02| ojBWIe}|Y ybg 8040y epoo s|ejoL oz|8
HINMO SINNVOC ® AXVHOIN ¥IANYINrL A4
% djysieumo edAL diysieump edA] eweN sweyN smjejgs seBueys ewepn
IONVHO INVYN viiviz ) rvilvie 9102 MS IVOIOLSIH - G102 620ve- l
de woud/oL uojjesedp Iid aieaines did ZH#dl wWwa odA)L 02.n0g juswinooq Jee) xelL @j4oyosnop bes
910Z-AeN-LE ele@ ojes 9L02-AeN-LE ejeq pepiosed 9|0Z-Ae|N-6| eyeq Anuz 1€G62- @l uonoesuell WY 00:Z) 910Z-Ae|N-LE ©3eq eAi3oela
000'6€$ 9914d ojes
000 000 6100
6Z|§ ejeulo}|y ybg 860y 8pod sjejo] 62|
FONVHO 3NVYN L8zl L Ly8Ziz 9002 Ms IVOIHOLSIH - 9002 €.02¢- b
dejy woidjol uojjesedo 1d gieaines did ZiAl wEa adAL @ainog juewnso@ Jweh X8l @]ieyonop bes
8002-Inr-1| eleq ejeg 900¢-Inr-L1 ejeq papJodey 9002-Inr-1 | eyeq Anuz £6.0€- @l uopoesuel] NV 00:2l 9002-Inr-11 ©jeq eAlloel3
0% e2)id o|es
0Z)g ejeLle}|Y ybs 88J0Y epo) g[ejol 6z|S
FONVHO JNVYN 8851 | 6.8S€L 666l am IVOIHOLSIH 6661 Prbeh A
dey woid/oL uojjeied0 1id aieainos Qid Z#aAl WGl edA)L 02n0g Juswinoog Jee) xel d|Jeysnop bes
L661-Bny-zZ elegeles  /66)-Ony-gz ejeq pepiodey /661-Bny-zz eyeq Anuz 6€.0p- @l uopoesuell WY 00:Z| 2661-Bny-gZ ejeq eAndsy3
GS 8dlid oJeg
00020 0 a 174 9l ol %4%4%

Wd 0€:82:¢ 2202/8/€

jsasoju| ejoeds  Jo|xel 9L/l P/ uopoes ebuey diysumol Q| uUnoddy

AIDA3T ANVYN SAHO0SSISSY ALNNOD MOOUD

O



g 4o z ebed

00°0 000 6100
0Z|§ ejRule}y ubs 800y epoy 8[8jo ] 0z|8
NOWY SNNVOSP 2 QUYHOIE ¥IANVIN L \ 4
NOWY INNVOP 8 QUVHIIE HAANYINCL a
9, diysieumop edA) diysisump edA| sweN sweN sme)s sebusyy eweN
FNVYN ONITIVIN 3 elslL 1202 XV 301440 XV.L 1202 600v61 l
depy woug/oL uojjesedg Ld areainos (id zZHal  w#wa edA] 02Jno§ jJuewnsoq Jes) xel (jJeyonop bes
ejeq ejeg | 20Z-des-/| eyeq pepiosey  1z0z-des-.) eyeq Anuz GEOYBY Q| uojoesuell |Nd ZZ:| LZ0Z-des-/L ejeq eApdeys

Nd 0€:82:¢ 2202/8/€

00020 0 a €C 9l ol (474>
jseseju| jejoeds  joxel 9L/ P/I  uopoes eBuey djysumo] (junodsy



LY

i i Sr6s

?.64 070 &

A._u: L :

..\ﬂ.
cs.
s %S

ITES

E*
,©,¥...

5

e

LN1Od  TVILING .
_ ‘w09 97 =, )_ . . Pk R
of | sz 7 r.ys 88 27 % - SToT i
'y .Q.Fnﬂ.w - e _— = " ar &!l\ Pk -M.\. T —
* " M 19| 39| 68| 98| # On pT} 3 g Q.. E:
i \ W ¢ . o5 4
e t l.... s : Z v
y a M. e =T aun L} Mﬂ
]
N N ¢ bebob o t o.- 3 v § nm.
] wschios R,
L] T ...nﬂ L)

o 6E97

uv; o oy |

ﬂ op | \w{\.vwh AP a¥¥S

4

An
ﬂ\ L.a
Legwer 2% ger /

o8 ‘Qﬁ\ F.TT 68 S

& |
| .

w QQ! FA ‘v-qﬁ.ﬂ.

A AT
w 9 f 4 W |
«u"a,._.‘ whes oz oz |aiv|or .t SN il ¥y N
were L]
| M\.Q axgan I.ﬁ - _ . . . _.N{d .-mt- = r*l ‘-f.vu. - B LE 28 . 5 N
IQI 8/ _ £/ g0 $E97 7.0F 2T .60 & i o ¥€47 EX T f
‘¥o? wo. wr 0
A b
bl 3
s o N XA
32 €. fel
FoWn £ mooEE »
A 8
é . TP YT = = <
£ 3| o w _ sl g sym m
2 r — _ N
WM T9/Y 89/ L g

H
*
i %
-h‘ ‘l,

S3yOV

NV

37TIA3IN1¥d




.. .\{. p ,_W..u.ntnyf

% Gy gTErbeg LN oH 12,0

S0 A ch.\_|m Gy ¢ w0 Mo v TFPL 3/ o
TyTul

ACARAYNE ALAMAICD STLAHIE
e ] &

CEOF 8 O 2O SO YusMIV2L,0030

i JOROION r 4Oy wOEOs D A peepo) $o405950(0

FBAOABALNG SO DUy Ok POALPY Pt 84 287C $14

- LN3WISHOOUNZ

SAGY 2O BIYbly Pt RivuiTECT

EUILSIND if O O 4 PRIGAE UL DO i Biwsiliopbrod Cerievw 58
SO A OT DL Ch B OO COS ~F./ar Y DO Ol T 4ID5 4G By

P APD Y OOG YOS P4 Of FFOO TP ~ AN PP abBN 20y § T8 02 0%

T E BOUPHL (8 IBG SO P LhION O B O B 100 Do @

" FPEbBS DL YL PN TRy BR s BT 4P9 SO APLLIOD Tyl

Bl p sOBS I TV IO L PRFI0SGD BUtNO O By ik 2T DD D
TIN NI P e F5/ 378 i "FTC Bl — iV W EOS s T 4O 2D

YIS N re DU BN S TN Byl AT 21 B9, S e Dg
FAMNE 4y pu® Fo By - pyan 7978 SHLE! w08

NOILdi¥0830 AL¥AdOY¥d

\ )
N\.W/.«.,.z_u.,.s iy
o B Y,
Pl PP g
s, - BRI

IOITIASPAG L) ABPUD PRYLOUL Pit D LD /0 &

A 49D SIS SO A MEIBC PIGIIDISVL PV BYi 4 Ok g
Aprga9s AGou06 Cp Lo Boury 40 PABLE B4y L i PEL  EL G
IOUDIEEFIF O £PLIDLTIEDY O Pubysvg x5 o/ F

=34Y0Id411¥30 SYHIINIONI

| L3IHS

iLat “aNnre

Py 1l By ety ON Pav >
\llv\ﬁ Bt DE Pk PIpAIONT dlf L OY 4Pk Oy
LMD 22 By U © perbeting yS ks Sat10E 0003
PHALILOTDND OYM St B o7 PPR QU O SBT
Py PR OS WNO oy Dlid Ef Kpp 20 L B POIDIAID
ApwoSsP A NPT F O 0LG B BS Pirg wBy PO W
2GAG D4 08 & paut i IBE L 2l P 290429 s2 07

il\u ABE TS S ey RO PUSL O
i WOOND 40 ALNNOD
NOO3IYO 40 3LViS
ININIOGITMONNOY

h%ﬁﬂulhm Oepst et

ARP T LD Presioremse 8a 0440 busvg mos
SO/ A2l jO RUD G0 20 0, By iy 1 Bung 02
GO PO ND S DIC PUD) BRI BED iy IOF

KD/ RIDI PUD S4Bt § f 20 PUOLLIVT BT POLOT 0015
AGPUDL BLC UOFIIDY W NOH T SO Sp@eLtIOLT

ALt PUD BLD2t S OBLES DI S LB

OF DY T, YysOy IV SR D BIWE T P7 TABN et
O IO8 PwodPU PUD O AOT oy LT KPPl
BVOL PUO Y240 LITOWT BE SiOS DL S804 5

Spw PoRBIY L wF AN B RC O SO u T BIOF
L8 -U..+.ht.v LT DDy & oY T m.utﬂ..‘ nt.‘\h w SO
Vs S TR QiU g 4, PAT LB JO Mol b B

NOILVYQIG30

NO©O3HO ‘ALNNOD YOO YD

008 ayl

-~ A0,

k.ﬂ\.\u\h\\\.ﬁu “
5 ;

. ET ~¥0 D

0
BOIA” ALNICD

o™y

TSRV AP B v wpe p
. TN e Ak s

HEPG PAL by PG BFIIATT SO F S B D -]
BB Pl S Pk B IF I RT g2 2T LG WO
e Srte . Beelid po LB DB B2 b Tl
P BN TTL el P 2O LT pir

Y PN B KD SP4iNL BRE 4By L3ityS Cter
IR CR Al FEPIED Y 0i030F it LU SN,
PO O FTHD e THE i s O Sa gy

27 42

7

)

STVYAO ¥ddv

7

Ivos

'WM'3SIY ‘9911 NI 03LVD07

S3dIV ANV ITTAINIE



Prineville Lake Acres I Special Road District (PLA1-SRD)
Baarrd of Birreioxs Ackian

RESOLUTION - File Number 2021-02

Concerrning Apphication ts Creck Cosnty te Vacate SE Springficld Strect withis: the

I hereby certify that the following is a full, true, and correct copy of the action adopted by the
Boart of Dircctors of the Pascyilic Lake Aces | Specal Road Disirict 2t 2 mocting of the Board
of Diwectioes duly. 2 Special Morting was hold on e 25 day of Docomber 2021 winich 2
mm@dv%aﬁﬂkﬁm@k&@mmdﬁmﬂsmnﬂ
force and effect.

WHEREAS the PLAT-SRD Boand of Divectors las bocn asked 1o suppont the proposal
to Crook Comty 1o vacaic a portion of SE Springficld Street, a road located withm the
community of Prineville Lake Acres 1 — Special Road District boundary, that lies between the
parccis desoibed a5 Crook Comsty Tax Asscssor. Tax Map 16-16-23D Tax lots. 2100 aad 7200,
as will be determomnnd fwy the County .

WHEREAS the Prineville Lake Acres — Special Road District Board of Directors has
considered the proposal to vacate a portion of SE Springficld Strect. that lies between Tax Lots
21060 and 27700 oully_ Scx attached maps.

NOW THEREFORE, THE BOARD ADOPTS THE FOLLOWING RESOLUTION:

1. The PLAL-SED Boand fands that SE Speisgiicld Sivort kas mot hors sasmtawmcd
by e Spocial Read Destrsct.

2. The PLA1-SRD Board finds that SE Springfield Street is not a necessary or

essential moad within the consnenity or fo the Special Road District

3. The PLATI-SRY Boanl fads that il is in the best imtcsest of the Special Road
District o aliow: that poctios of fhe proposed road vacaied. it will also romove any
maintenance liability from the Special Road District.

4. The PLAY-SRD President I.oren Cassidv bas verified that the roads within the
Special Road District axe couatly voads. The Spocial Read Destrict s soguaod o
portion of Springficld Strect, no compensation can be required by the applicants.

5. The PL.A1-SRD Board finds that the subject portion of SE Springfield Street
albatts up 9 BLM property. asd these is 5o access 0 Bl M. A fosce divades the cnd
of said roadwezy . These is no coscrpracy access 2t this poi.

EXHIBIT
Resolution 2021-02 / Dated 12.28.2021 / Appreved by PLAL-SRD F




2521

mpd%hm-m!mh-ﬁi—ysﬂmfxﬂy—
absent.

1. 'lhePLAl—SRBBomdxap&ampyof&e“CmokContyConﬂFinal
wmm&muMamd’wm

& mmmmamdkmwmum
msﬁmmlmbMMmﬂﬁdemhs!m
recorded with the Crook County Clerk’s Office.

IN WITNESS WHEREOF. | have set my hand and seal this 28th day of December,

Dichea M. Kowalsks

By:dzo,ége Z'I.ﬁc‘_aﬁwg; _» Secretary

W»MﬂIWIZMIIdeyPLAI-SRD
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Lisa Andrach

From: Marella, Cecilia C <cmarella@blm.gov>

Sent: Thursday, September 23, 2021 9:53 AM

To: Lisa Andrach

Subject: Re: [EXTERNAL] RE: Bureau of Land Management-Resource

Management Plan map snips for property at 15626 SE Springfield

After talking with our Lands/Realty folks and my supervisor, | can confirm the BLM does not have any concerns
about closing the road.

Thank you for inquiring this with us and have a great day!
Cece

Cecilia Marella

Outdoor Recreation Planner-South Zone
Deschutes Field Office

(541) 416-4634

From: Lisa Andrach <lisa@fitchandneary.com>

Sent: Thursday, September 23, 2021 9:41 AM

To: Marella, Cecilia C <cmarella@blm.gov>

Subject: [EXTERNAL] RE: Bureau of Land Management-Resource Management Plan map snips for property at 15626 SE
Springfield

This email has been received from outside of DOI - Use caution before clicking on links, opening attachments, or
responding.

Yes.
Thank you.

Lisa Andrach, Attorney
FITCH & NEARY

Fitch and Neary, PC
210 SW 5™ St, Suite 2 i EXHIBIT
Redmond, OR 97756

Ph: 541-316-1588

Fax: 541-316-1943
www.fitchandneary.com

CONFIDENTIALITY NOTICE: This email transmission, and any documents, files or previous email messages attached to it,
may contain confidential information that is legally privileged. If you are not the intended recipient or a person
responsible for delivering it to the intended recipient, you are hereby notified that any disclosure, copying, distribution

5



5

or use of any of the information contained in or attached to this message is STRICTLY PROHIBITED. If you have received
this transmission in error, please notify us by reply at info@fitchandneary.com or by telephone at 541 316-1588, and
destroy the original transmission and its attachments without reading them or saving them to a disk.

From: Marella, Cecilia C <cmarella@blm.gov>

Sent: Thursday, September 23, 2021 9:39 AM

To: Lisa Andrach <lisa@fitchandneary.com>

Subject: Re: Bureau of Land Management-Resource Management Plan map snips for property at 15626 SE Springfield

Hi again Lisa,

I'm working with our Lands/Realty folks to check the road. To confirm-the road circled in blue is what you're
looking to close, correct?

15626.SE Springfield:St

Thanks,
Cece

Cecilia Marella

Outdoor Recreation Planner-South Zone
Deschutes Field Office

(541) 416-4634




5

From: Marella, Cecilia C <cmarella@blm.gov>

Sent: Wednesday, September 22, 2021 3:15 PM

To: lisa@fitchandneary.com <lisa@fitchandneary.com>

Subject: Bureau of Land Management-Resource Management Plan map snips for property at 15626 SE Springfield

Hi Lisa,

I have included a couple snips of our RMP maps.
First map-red dot roughly at 15626 SE Springfield. Legend for map below.

C\\F F el

-

\N\

BLM Routes Available for
Motorized Travel

] Closed Year Round

vrost) Limited to Designated Roads
Only Year Round

r

Limited to Designated Roads
Seasonally

Second map:
Blue dot roughly on the property (this map isn't as detailed as the first one).



"1

y - Closed to All Fiream Discharge

I will find out more information about if we put the gate up, and if we object if the road is vacated.

Thanks and let me know if you have any additional questions!
Cece

Cecilia Marella

Outdoor Recreation Planner-South Zone
Deschutes Field Office

(541) 416-4634



Lisa Andrach
h
From: Marella, Cecilia C <cmarella@blm.gov>

Sent: Thursday, September 23, 2021 3:27 PM

To: Lisa Andrach

Subject: Re: [EXTERNAL] RE: Bureau of Land Management-Resource

Management Plan map snips for property at 15626 SE Springfield

We do not have a record of it, so I'm guessing it was not put up by us.

Cecilia Marella

Outdoor Recreation Planner-South Zone
Deschutes Field Office

(541) 416-4634

From: Lisa Andrach <lisa@fitchandneary.com>

Sent: Thursday, September 23, 2021 1:40 PM

To: Marella, Cecilia C <cmarella@blm.gov>

Subject: [EXTERNAL] RE: Bureau of Land Management-Resource Management Plan map snips for property at 15626 SE
Springfield

This email has been received from outside of DOI - Use caution before clicking on links, opening attachments, or
responding.

Thanks for the information Cecilia. | just wanted to follow up to see if you had figured out who might have put up the
gate in case the question comes up with the County.

Lisa Andrach, Attorney
FITCH & NEARY

Fitch and Neary, PC

210 SW 5% St, Suite 2
Redmond, OR 97756

Ph: 541-316-1588

Fax: 541-316-1943
www.fitchandneary.com

CONFIDENTIALITY NOTICE: This email transmission, and any documents, files or previous email messages attached to it,
may contain confidential information that is legally privileged. If you are not the intended recipient or a person
responsible for delivering it to the intended recipient, you are hereby notified that any disclosure, copying, distribution
or use of any of the information contained in or attached to this message is STRICTLY PROHIBITED. If you have received
this transmission in error, please notify us by reply at info@fitchandneary.com or by telephone at 541 316-1588, and
destroy the original transmission and its attachments without reading them or saving them to a digl EXHIBIT
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