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As with ODFW's arguments regarding habitat location and quality, this position demands more 
from developers and from the County than the applicable legal standard requires. The mitigation 
ratios approved by the Planning Commission are consistent with the mitigation ratios approved 
at other solar development sites impacting mapped pronghorn winter range in Crook County, 
including the Tango, Millican, and Crook Flat projects-as the Planning Commission observed. 

The Court should affirm the Planning Commission's decision on this issue without any 
modification. 

D. Monitoring and Maintenance

The Planning Commission previously adopted a maintenance and monitoring requirement in 
Condition 20.b based on ODFW's December 16, 2020 recommendation to the Planning 
Commission. ODFW subsequently identified "maintenance and monitoring," generally, as an 
issue in its April 26, 2021 submittal. 

ODFW did not specifically identify monitoring and maintenance as an issue for Option 1 in its 

March 21, 2023 hearing statement. Nonetheless, the Applicant addresses ODFW's previous 
comments here, to the extent the agency intends to raise them again on appeal. 

i. Monitoring Measures and Maintenance

Many of ODFW's various requests for monitoring and maintenance exceed the requirements of 
ORS 215.446 and are unsupported by the evidence in the record. Some requests appear to be 
based on the monitoring provisions of OAR 635-415-0020(8), which the Court of Appeals 
expressly held does not apply in County land use proceedings.6 To the extent that ORS 215.446 
requires a monitoring plan at all, it is to ensure that habitat mitigation will be maintained 
throughout the life of the development project. 

The Court should decline any request to impose additional monitoring requirements not based on 
the applicable legal standard or the evidence before the Planning Commission. Nonetheless, if 
the Court finds it necessary to impose additional monitoring conditions to satisfy the legal 
standards established by the Court of Appeals and LUBA, the Applicant proposes the following 
modifications to Condition 20.b: 

"The Applicant shall comply with the following monitoring and maintenance plan to 
demonstrate the efficacy of the juniper treatment project; (A) Juniper-(]) baselin 
photographic monitoring pre- and post-treatment; (2) periodic landowner contact to check 
regrowth or encroachment of juniper: and (3) revisit and conduct juniper removal as 
needed in consecutive intervals of 12 years following the initial treatment or to the 

6 Or Dep 't of Fish and Wildlife v. Crook County, 315 Or App at 645. 
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standard specified by the U.S. Department of Agriculture's Natural Resources 
Conservation Service, whichever is shorter." 

ii. Noxious Weeds

In ODFW's April 26, 2021 letter, the agency further requested that, "[i]n addition to the 
monitoring and maintenance required by the Planning Commission," the Court require "an 
annual grass monitoring and maintenance plan for the mitigation site." ODFW requested that the 
Court modify Condition 20.b to further require that "[n]oxious weed monitoring and treatment 
shall also be maintained on a biennial basis." The agency stated that this request was intended to 
"assure the mitigation site is still functioning wildlife habitat and not degraded due to invasion of 
annual grasses after the juniper treatment has occurred." 

The Applicant does not agree to the specific wording requested by ODFW, because it is not tied 
to a specific legal standard, and there is no evidence in the record demonstrating that weed 
monitoring and treatment must occur biennially to maintain habitat. In fact, ODFW 
acknowledged before the Planning Commission that less frequent monitoring and treatment 
could be appropriate. The Applicant believes that biennial weed monitoring and treatment is 
unnecessarily onerous. The Court could approve the Planning Commission's decision without 
this modification. 

Nonetheless, if the Court finds it necessary to specifically address noxious weed monitoring, the 
Applicant proposes to add another monitoring requirement to Condition 20.b as follows: 

"(B) Weeds-( I) examination of invasive weed growth at discrete intervals including (a) 
immediately po t-treatment, (b) two year po t-treatment. and (c) year 12; (2) treatment 
of invasive weeds if deemed necessary by the County Weedmaster." 

E. Durability

i. Reliability

ODFW argues that the Court should reject Option 1 because it is not "reliable." ODFW cites to 
the West Prineville Solar litigation, where LUBA held that a developer must provide a "sample 
or example instrument that evidences reliability (such as an instrument that runs with the land 
and is binding on future owners)."7 The purpose of this requirement is to ensure that mitigation
plan is "reliable" and will ensure that the applicable habitat mitigation standard will be met. 8

The Applicant believes that Condition 20.b already ensures reliable mitigation by requiring the 
Applicant to provide, before side grading or clearing, a "fully executed instrument preventing 
development on the mitigation site for at least the duration of the Project." The requirements 

7 Or. Dep 't of Fish and Wildlife v. Crook County, LUBA No. 2020-114 (slip op at 22). 
s Id. 
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that the instrument "prevent[] development" and persist "for at least the duration of the Project" 
are objective standards that ensure no new development will interfere with the habitat restoration 
at the mitigation site. 

However, to the extent there is any ambiguity about what that instrument will require, the 
Applicant proposes the following modifications to Condition 20.b: 

Durability - Before site clearing or grading at the TSR North site, the Applicant shall 
provide Crook County Community Development with a fully executed durability 
assurance instrument preventing development on for the mitigation site for at least the 
duration of the Project, including decommissioning. uch in trument may include, but is 
not limited to a working lands agreement, a deed or outright purchase agreement, !! 
restrictive covenant. or a conservation easement thal protects habitat by preventing 
conflicting improvements on the property including structural improvements. the 
expansion of impervious roads and surfaces. new irrigated farming. mining, and land 
clearing activitie . The durability assurance instrument shall include recitals and 
covenants substantially similar to the following: 

Recitals: (A) Declarant is the owner of certain real property situated in Oregon, as 
more particularly described on xhibit A. (8) Declarant desires to impose certain 
covenants to be binding on the property as covenants running with the land for th 
benefit of Beneficia1y. 

ovenants: Declarant. on behalf of itself and its succe sor owner • heir . and 
a signs of the property, agree that the property shall be preserved for, and its u e 
otherwise re tricted as follows: (I) physical improvements shall not be developed, 
installed. or constructed on the property. except for existing improvement : (2) 
the property shall not be u ed for the following purpos : mining, dev lopm nt of 
new irrigated agricultural footprints, or expansion of impervious roads or 
surface ; and (3) land clearing activities. 

ii. Conflicting Uses

In ODFW' s April 26, 2021 letter, the agency requested that the Court add a requirement to 
prevent land "uses conflicting with habitat function" at the mitigation site, including increased 
grazing and nonagricultural uses (unless approved by ODFW); grading, mowing, blading, or 
expansion of impervious surfaces or access road networks; or property divisions. In the agency's 
March 21, 2023 hearing statement, the agency further suggested that the Court should prohibit 
recreational uses at the mitigation site. These arguments are not based on an express requirement 
of ORS 215.446. 

The Applicant notes that its proposed modifications to Condition 20 (above) would expressly 
prohibit certain land uses, including mining, development of new irrigated agricultural footprints, 
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