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March 7, 2024  

Crook County Planning Department 
300 NE 3rd Street, Room 11 
Prineville, OR 97754 
 
RE: Application for Modification of C-CU-2337-07 

Our File No.:  141868-281985 

Dear Planning Commissioners: 

Please accept for filing this Permit Modification Request to CUP No. C-CU-2337-07.  

Sunshine Behavioral Health Group, LLC (the “Applicant”)  has executed an agreement to purchase 
certain real property located in Crook County, Oregon, described as Map and Taxlot 16142000-
00100-2063 (the “Property”), which is currently owned by the Roman Catholic Bishop of the 
Diocese of Baker, Inc. (the “Owner”).   Exhibit I of the attached applicant contains Owner’s 
authorization for Applicant to file this modification request. 
 
In 2007, the Owner applied for Conditional Use Permit C-CU-2337-07 (the “CUP”) on the 
Property for a “chapel (church), a Catholic Community Center with camping facilities (retreat and 
gathering center), and a chancery (business office); and for outright use approval for a Bishop’s 
manse (replacement residence) in an Exclusive Farm Use zone EFU-3.”  The CUP was approved 
for all uses except the chancery. In total, the existing CUP-approved facilities support eight full-
time staff, eight part-time staff, and up to 225 over-night visitors utilizing the conference center 
and summer camp facilities. Also, there are currently 124 beds on-site spread over the main 
residence, staff housing, duplex cabins, shop, and an RV park with seven spots. Exhibit C (site 
plan).  
 
The present application seeks to continue the use of the Property as a community center while 
amending the approved CUP, most particularly to replace the seven RV spots with cabins and to 
reduce the number of individuals using the facilities on the Property. Applicant owns and 
operates a network of substance use disorder (“SUD”) treatment centers. Those centers provide 
relapse management, engaging outdoor activities, and individualized programs for each patient.  
Please contact me at the number below to pay the associated application fee and if you have any 
questions regarding this application. 

Sincerely, 

 
D. Adam Smith 

DASM:cho 
 

D. Adam Smith 
Admitted in Oregon and Colorado 
D: 541-749-1759 
asmith@schwabe.com 
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BEFORE THE CROOK COUNTY  
PLANNING DIRECTOR 

 
In the matter of an Application for a 
modification of C-CU-2337-07 

APPLICANTS’ NARRATIVE 
DEMONSTRATING COMPLIANCE WITH 
THE APPROVAL CRITERIA 

 
 
SUBJECT PROPERTY:  14427 SW Alfalfa Rd, 
     Powell Butte, OR 97753 
 
APPLICANTS:   Sunshine Behavioral Health Group, LLC 
 
OWNERS:    The Roman Catholic Bishop of the Diocese of Baker  
 
ATTORNEY    D. Adam Smith  
FOR APPLICANTS:  Schwabe, Williamson & Wyatt, P.C. 
     360 SW Bond Street, Suite 500 

 Bend, Oregon 97702 
 
PROPOSAL: The Applicants request a modification of C-CU-2337-07 

under Crook County Code 18.172.100. 
 
I. INTRODUCTION AND BACKGROUND 
 
 Sunshine Behavioral Health Group, LLC (the “Applicant”)  has executed an agreement to 
purchase certain real property located in Crook County, Oregon, described as Map and Taxlot 
16142000-00100-2063 (the “Property”), which is currently owned by the Roman Catholic Bishop 
of the Diocese of Baker, Inc. (the “Owner”). Exhibit A (vesting deed). The Property is 
approximately 37.89 acres in size, and is zoned Exclusive Farm Use Powell Butte Area (“EFU-
3”).   
 
 In 2007, the Owner applied for Conditional Use Permit C-CU-2337-07 (the “CUP”) on the 
Property for a “chapel (church), a Catholic Community Center with camping facilities (retreat and 
gathering center), and a chancery (business office); and for outright use approval for a Bishop’s 
manse (replacement residence) in an Exclusive Farm Use zone EFU-3.” Exhibit B (CUP). The 
CUP was approved for all uses except the chancery. In total, the existing CUP-approved facilities 
support eight full-time staff, eight part-time staff, and up to 225 over-night visitors utilizing the 
conference center and summer camp facilities. Also, there are currently 124 beds on-site spread 
over the main residence, staff housing, duplex cabins, shop, and an RV park with seven spots. 
Exhibit C (site plan).  
 
 The present application seeks to continue the use of the Property as a community center 
while amending the approved CUP, most particularly to replace the seven RV spots with cabins 
and to reduce the number of individuals using the facilities on the Property. Applicant owns and 
operates a network of substance use disorder (“SUD”) treatment centers. Those centers provide 
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relapse management, engaging outdoor activities, and individualized programs for each patient.  
The treatment provided at these centers includes the 12 Step methodology. As the 12 Steps were 
inspired by spiritual ideals, the Applicant’s treatment program is spiritual in nature and further 
continues the implicit community service mission approved by the original CUP.  One notable 
difference, however, is that the Applicant’s centers are not expressly religious.  
 
 As shown on Exhibit C (site plan) attached hereto, the only physical modification 
Applicant proposes is replacing the seven existing RV spots with cabins, which will provide more 
suitable housing considering the center’s treatment programs. These modifications and the 
Applicant’s proposed use contemplates fewer residents on-site, with 75 total employees spread 
across three shifts (with 30 employees typically on site from 6:00 am to 10:00 pm daily), and 
serving approximately 100 to 130 clients at any one time.  Last, and as explained more fully below, 
the Applicant seeks as part of this modification application several “reasonable 
modification/accommodations” pursuant to the Federal Fair Housing Amendments Act (“FHAA”) 
and the Americans with Disabilities Act (“ADA”).   
 
 As demonstrated below, this application meets all applicable approval criteria and the 
modification to Conditional Use Permit C-CU-2337-07 should be approved. 
  
II. APPLICABLE STANDARDS AND CRITERIA 
 
The Crook County Code 
 Chapter 18.172.100 – Revocation or Modification of Permit 
 
III. APPLICANT’S RESPONSE TO APPLICABLE STANDARDS AND CRITERIA 
 
 The relevant criteria are addressed below.  
 
 CCC 18.172.100 Revocation or modification of permit. 
 
 (1) The hearing authority may revoke or modify any permit granted under the provisions 
of this title on any one or more of the following grounds:  
 
 * * * 
 
 (c) The use for which such permit was granted has ceased to exist or has been suspended 
for one year or more. 
 
RESPONSE: As described above, the Applicant has executed an agreement to purchase the 
Property and is proposing an SUD treatment center on the Property. While the Applicant’s SUD 
treatment program includes the 12 Step methodology, a methodology inspired by spiritual ideals, 
there will be no church activities continuing on the Property rooted in any particular religion. 
Therefore, part of the use for which the CUP was granted will cease to exist such that a 
modification is appropriate. This criterion is met.  
 
 * * *  
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 (e) The proposed modification will result in a change to the original proposal sought by 
the permittee or permittee’s successor and meets the applicable standards specified in subsection 
(3) of this section. 
 
RESPONSE: As described above, the Applicant signed a purchase and sale agreement to 
purchase the Property and is proposing utilizing the existing facilities for an SUD treatment 
center on the Property, including modifying those facilities to provide temporary housing rather 
than camping and RV parking. See Exhibit C (site plan). Specifically, the only physical 
modification1 the Applicant is proposing is replacing the seven existing RV spots with cabins; 
this modification will result in about the same number of beds that are currently present on site 
once accounting for beds in the permitted RVs. The changes to the use characteristics of the 
Property will be minimal from a land use perspective as both uses are appropriately classified as 
“community centers.”  Notably, although the Catholic Church is not using the facility to run 
camps for up to 225 participants 365 day a year, the existing CUP allows such an intensity of 
uses on the property.  The Applicant’s proposed uses will be of similar scope and intentions, 
such that the only quantifiable changes are to the physical structures.  Consistent with this 
criterion, the Applicant demonstrates how this modification application meets the applicable 
standards specified in CCC 18.172.100(3) below. This criterion is met. 
 
 * * * 
 
 (3) The hearing authority shall hold a public hearing on any proposed revocation or 
modification after giving written notice to the permittee and other affected persons as set forth in 
this title. The hearing on the decision which is subject to the revocation or modification, is subject 
only to either the standards, criteria and conditions that were applicable when the original permit 
was issued or in effect at the time of the revocation or modification, whichever is less restrictive. 
The hearing authority shall render its decision within 45 calendar days after the conclusion of the 
hearing. 
 
RESPONSE:  The CCC in effect in 2007 was less restrictive than the present day Code. At the 
time, CCC 18.24.020(7) allowed the following as a conditional use in the EFU-3 Zone: “Public 
and private parks, playgrounds, hunting and fishing preserves and campgrounds, and community 
centers owned and operated by a governmental agency or nonprofit community organization.” At 
that time, “community centers” were undefined under the CCC. Accordingly, in 2007, the Owner 
defined its community center as follows:  
 
 “‘Community Center’ is not defined by the CCC. Community centers are typically 

locations where members of a group of people may gather for learning, activities, 
social support, and events. In this particular case, the community center will serve 
as a retreat and gathering place for members of the Catholic Diocese of Baker, 
which includes much of Eastern Oregon. Currently, there is no such facility to serve 
the large geographic area encompassed by the diocese.” 

 
                                                 
1 Should any additional modifications be required in the future, the Applicant will handle those through separate 
modification applications.  
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Exhibit D (CUP application materials). Crook County accepted the definition proposed by the 
Owner, thereby implicitly interpreting the relevant CCC provisions. Much like the existing 
community center, the Applicant proposes utilizing the permitted facilities for an SUD treatment 
center on the Property, and modifying the lodging provided as part of the community center to 
reflect the differing services provided. See Exhibit C (site plan). Although the Applicant proposes 
modifying the lodging on site by replacing RV spots with cabins, the modification will result in 
the same, or less, number of beds on site as are currently present. Currently, the following 
“buildings” contain approximately 124 beds on site: main residence, staff housing, duplex cabins, 
and RV spots. Exhibit C (Site Plan). As noted above, the Applicant will serve about 100 to 130 
clients on site at any one time. Additionally, the SUD treatment center will still serve as a location 
where individuals suffering from SUD will receive therapy and other clinical treatment.”  
Therefore, the proposed modification to allow an SUD treatment center meets the definition of a 
“community center,” as defined by the Owner in the CUP and accepted by the County at that time.  
 
 Even though the County Code has been amended since 2007, Applicant’s proposal still 
falls within the 2007 CUP decision.  The current code still allows community centers (with that 
term still remaining undefined) as conditional uses in the EFU-3 Zone where those centers are 
“owned by a governmental agency or a nonprofit organization and operated primarily by and for 
residents of the local rural community.” CCC 18.16.010 (Emphasis added).  The 2007 County 
Code did not include a requirement that community centers be operated “primarily by and for 
residents of the local rural community.”  However, project opponents at the time argued that such 
a limitation should apply based on similar language in ORS 215.283(2)(e) (2007). The County 
addressed this issue in its 2007 CUP decision and found that the retreat center use would meet this 
criteria because the center could serve local residents:  

 “The Community Center element, while not being primarily by and for local 
residents as required  by ORS 215.283(2)(e), may serve local residents in 
some form and such a use would be allowed outright pursuant to ORS 
215.441 as an “activity customarily associated with the practices of the 
religious activity.” 

 In addition to citing ORS 215.441, which provides state statutory land use protection for 
religious activities, the CUP also references federal statutory protections now commonly referred 
to as the Religious Land Use and Institutionalized Person Act of 2000 (“RLUIPA”).  As noted 
above, the Applicant’s proposed utilization of the community center facilities will not continue the 
religious activity which warranted exceptions under both federal and state law governing religious 
uses.  However, the Applicant’s proposed use instead warrants exceptions under different federal 
law, specifically the FHAA and the ADA noted above. These issues are discussed more fully below 
in Section V.    

 In its current form, ORS 215.283(2)(e) allows the following “community center” use in 
EFU zones: 

“(e) Community centers owned by a governmental agency or a nonprofit community 
organization and operated primarily by and for residents of the local rural community. A 
community center authorized under this paragraph may provide services to veterans, 
including but not limited to emergency and transitional shelter, preparation and service of 
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meals, vocational and educational counseling and referral to local, state or federal agencies 
providing medical, mental health, disability income replacement and substance abuse 
services, only in a facility that is in existence on January 1, 2006. The services may not 
include direct delivery of medical, mental health, disability income replacement or 
substance abuse services.” 

 
 The new language quoted above regarding community centers specifically for veterans 
does not bar Applicant’s proposal. In 2005, the Oregon legislature through House Bill 2932 
created the state Department of Veteran’s Affairs and allowed the new department to operate 
clinics under the definition of a community center, provided that the clinics did not provide 
substance abuse treatment services.  This bill became effective on January 1, 2006.  
  
 In 2007, when Owner’s CUP application was approved, the County Code had not yet been 
amended to incorporate the language from House Bill 2932.  The 2007 CUP also did not address 
the revisions introduced in House Bill 2932. Presumably, the CUP did not address the new 
statutory language because it was determined to be inapplicable because the revisions to ORS 
215.283(2)(e) apply only to community centers operated by the newly created state Department of 
Veteran’s Affairs.  The community center at issue in the 2007 CUP was a center operated by the 
Catholic Church and not the Department of Veteran’s Affairs.   
 

Similarly, Applicant’s proposed community center will also not be run by the state 
Department of Veteran’s Affairs, but by a private entity.  Should the County disagree with this 
interpretation, Applicant submits that its modification request must be processed under the 2007 
County Code pursuant to CCC 18.172.100(3).  In 2007, CCC 18.24.020(7) did not include 
language prohibiting substance abuse treatment services in community centers.  Therefore, 
Applicant’s proposal meets the criteria of the less-restrictive County Code in effect at the time the 
original CUP was approved.   As explained in more detail below, using the revisions to ORS 
215.283(2)(e) to deny Applicant’s modification request would be a discriminatory zoning practice 
prohibited by federal law. 
 
 Finally, Applicant has requested and the County approved a reasonable accommodation / 
modification under the ADA and FHAA to the County’s process for rendering a decision on this 
CUP modification. Exhibit E (Applicant’s ADA/FHAA Request and County’s Approval).  This 
criterion is met. 
  
 CCC 18.160.050(5) A community center, or a private park or campground, may be 
permitted as a conditional use after assurance that the following is to be provided: 
 
 (a) Adequate access from principal streets. 
 
RESPONSE: The Property has existing access off Alfalfa Road and additionally has an 
emergency access road off S Powell Butte Highway. Exhibit C (site plan). Additionally, as 
discussed in more detail below, the Applicant anticipates providing an updated Transportation 
Impact Analysis which will show that the center will have adequate access from principal streets. 
Therefore, this criterion is met.  
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 (b) Adequate offstreet parking. 
 
RESPONSE: In 2007, CCC 18.128 contained no specific community center parking requirements. 
Regardless, there are currently 153 parking spots located on the Property. As explained above, the 
proposed facility would be staffed by approximately 75 employees across three shifts, with 
approximately 30 staff members on site from 6:00 a.m. to 10:00 p.m. daily. Clients receiving 
services at the Property will not typically utilize off-street parking because the Applicant typically 
transports clients to and from the facility, with 1-2 daily drives. Therefore, there is more than 
adequate offstreet parking available on the Property. This criterion is met.  
 
 (c) Adequate building and site design provisions to minimize noise and glare from the 
building and site. 
 
RESPONSE: An updated site plan is attached hereto as Exhibit C. The Applicant will accept a 
condition of approval requiring it to minimize noise and glare from any new buildings. Therefore, 
this criterion is met.  
 
IV. UPDATED TIA  
 
 A Transportation Impact Analysis prepared by Ferguson & Associates was submitted with 
the 2007 CUP application. That study assumed “eight full-time and eight part-time Diocesan staff; 
an office and part-time residence for the Bishop; meeting rooms and conference facilities for up to 
225 people; summer camp facilities; and cabins and RV parking for summer camp use.” Exhibit 
B. Based on those assumptions the traffic study found:  
 
 “The combined activities are projected to generate 6 weekday commuter peak hour 

trips; 112 Friday midday peak hour trips (summer only, less in other seasons); and 
197 Saturday afternoon peak hour trips. Because existing traffic volumes on Alfalfa 
Road are very small, the increase in trips may be noticeable to property owners to 
the east of the facility. No functional or safety-related traffic problems are 
anticipated from the forecast traffic volume.”  

 
Exhibit B.  
 
 Joe Bessman, PE of Transight Consulting, LLC is currently producing an updated Traffic 
Impact Analysis (the “TIA”), which will be provided as soon as the analysis is completed.  
 
V. FARM ANALYSIS 
 
 A farm impact analysis was prepared by Rand Campbell, Owner of Hopper LLC – 
Hopper Ranch and Back Forty LLC – Back Forty Hay Farm, and a licensed land use attorney in 
Oregon.  Exhibit F.  This study was based on the Applicant’s proposed modifications to the 2007 
CUP application.  The farm impact analysis concluded that “the proposed modification will 
likely result in the same, if not less, impacts on surrounding farm uses compared to impacts 
associated with the current uses permitted under the CUP.”  
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VI.  REQUEST FOR REASONABLE ACCOMMODATION /  MODIFICATION 
UNDER THE FHAA AND ADA 

SUD centers often are the subject of impermissibly restrictive zoning laws. However, 
persons recovering from drug and alcohol addiction are protected from housing discrimination 
by the Americans with Disabilities Act (“ADA”) and the Federal Fair Housing Amendments Act 
(“FHAA”). The FHAA and ADA allow local governments to grant reasonable 
accommodations/modifications to policies, practices, and services when necessary to provide 
equal housing opportunities to individuals with disabilities.2   

State and local governments are prohibited from discriminating on the basis of disability 
through zoning and land use practices.” Socal Recovery, LLC v. City of Costa Mesa, 56 F4th 
802, 814 (9th Cir 2023), cert. den sub nom. City of Costa Mesa, California v. SoCal Recovery, 
LLC, 144 S Ct 422, 217 L Ed 2d 234 (2023).  Indeed, the legislative history of the FHAA 
indicates that this ban  

“is intended to prohibit the application of special requirements through ... 
conditional or special use permits that have the effect of limiting the ability of 
[people with disabilities] to live in the residence of their choice in the 
community.” H.R. Rep. No. 100-711, at 24 (1988).  And Title II of the ADA 
prohibits local governments from enacting zoning laws that discriminate based 
on disability. See Bay Area Addiction Rsch. & Treatment, Inc. v. City of Antioch, 
179 F.3d 725, 732 (9th Cir. 1999).” 

Id. As discussed below, persons recovering from drug and/or alcohol addiction are defined as 
“persons with disabilities” under the ADA and FHAA, and a group home constitutes a dwelling 
under the FHAA.  
 
Given the protections afforded by the ADA and FHAA, Applicant requests  
three reasonable accommodations / modifications under the FHAA and ADA.   
 

1. Applicant requests a reasonable accommodation / modification from the requirement in the 
2007 and 2023 County Codes that a community center be owned and operated by a 
governmental agency or nonprofit community organization. CCC 18.24.020(7) (2007); 
CCC 18.16.010 (2024).  Applicant is a private entity. 

 

                                                 
2 Under the FHAA, a “reasonable accommodation” is generally understood as a change to a rule, policy, procedure, or service.”  42 U.S.C. 

§ 3601 et seq.  Courts have further described that “[t]he FHAA requires a reasonable accommodation to zoning rules when necessary to 
afford a handicapped person the ‘equal opportunity’ to obtain housing.”  See, e.g., Wisconsin Community Services, Inc. v. City of 
Milwaukee, 465 F3d 737, 745 (7th Cir 2006).   

 
Differing from the FHAA, Title II of the ADA does not contain specific provisions requiring “reasonable accommodations” or “reasonable 

modifications.”  However, courts regularly defer to the ADA implementing regulations which require “reasonable modifications in policies, 
practices, or procedures * * *.”  Id. at 751 (citing 28 CFR § 35.130(b)(7). 

 
Courts often intertwine the terms “reasonable accommodation” under the FHAA and “reasonable modification” under the ADA.  See, e.g., 

McGary v. City of Portland, 386 F3d 1259 (9th Cir 2004).  Accordingly, this letter uses the term “reasonable accommodation/modification” 
throughout. 
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 Reasonable accommodation/modification requests No. 2 and 3 below are offered as 
alternative arguments should the County disagree with the Applicant on the following issues.  
 

2. If the County uses CCC 18.16.010 (2024) in rendering its decision on this modification 
application, Applicant requests an exception to the requirement that a community center 
be operated primarily for and by residents of the local rural community. 
 

 In evaluating a CUP modification request, the County’s decision “is subject only to either 
the standards, criteria and conditions that were applicable when the original permit was issued or 
in effect at the time of the revocation or modification, whichever is less restrictive.” CCC 
18.172.100(3). As described in more detail above, Applicant takes the position that the County 
Code in effect in 2007 was less restrictive than the present day code due to the addition of an extra 
limitation in the 2024 code.  
  
 In 2007, the acknowledged County Code allowed the following as a conditional use in the 
EFU-3 Zone: “Public and private parks, playgrounds, hunting and fishing preserves and 
campgrounds, and community centers owned and operated by a governmental agency or nonprofit 
community organization.” CCC 18.24.020(7) (2007).  The current code has added a requirement 
that community centers be “operated primarily by and for residents of the local rural community.” 
CCC 18.16.010 (2023).  Because the 2007 code has less restrictions on who may own and operate 
a community center in an EFU-3 Zone, the 2007 code should apply.   
 
 However, should the County apply the 2024 code to this modification application, the 
Applicant seeks a reasonable accommodation under the ADA and FHAA to allow a community 
center as a conditional use in an EFU-3 Zone where that community center will likely have 
employees from within and outside of the local rural community and serve members from within 
and outside of the local rural community. Although the continued use of the permitted community 
center facilities will employ and provide services to residents of the local rural community, those 
services and employment opportunities are not contemplated to be restricted to only residents of 
the local community.  

 
3. To the extent that ORS 215.283(2)(e) is interpreted as prohibiting an SUD treatment center 

in an EFU zone, Applicant requests an exception to ORS 215.283(2)(e) to allow the 
existing CUP to be modified to allow the existing community center to be used as an SUD 
treatment center to provide equal housing opportunities to individuals with disabilities.  

 In 2005, the state legislature passed House Bill 2932, which created a state Department of 
Veteran’s Affairs and allowed the new agency to operate clinics under the definition of a 
community center, provided that the clinics did not provide substance abuse treatment services.  
House Bill 2932 resulted in the language that appears in ORS 215.283(2)(3) today. ORS 
215.283(2)(e) allows the following “community center” use in EFU zones: 

“(e) Community centers owned by a governmental agency or a nonprofit community 
organization and operated primarily by and for residents of the local rural community. A 
community center authorized under this paragraph may provide services to veterans, 
including but not limited to emergency and transitional shelter, preparation and service of 
meals, vocational and educational counseling and referral to local, state or federal agencies 
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providing medical, mental health, disability income replacement and substance abuse 
services, only in a facility that is in existence on January 1, 2006. The services may not 
include direct delivery of medical, mental health, disability income replacement or 
substance abuse services.” 

 
The last sentence of ORS 215.283(2)(e) should be read in conjunction with the preceding sentence 
regarding community services that may be provided to veterans.  This is particularly true given the 
legislative history of ORS 215.283(2)(e).  Additionally, the County Code in 2007 did not contain 
a definition of “community center” that prohibited community centers from providing direct 
delivery of substance abuse services. Therefore, Applicant takes the position that ORS 
215.283(2)(e) does not bar an SUD treatment center in the EFU-3 Zone because ORS 
215.283(2)(e) serves as a limitation only on the services that Veteran’s Affairs clinics can offer.   

However, should the County find that ORS 215.283(2)(e) prevents SUD treatment 
services to be offered in a community center, Applicant requests a reasonable accommodation / 
modification under the ADA and FHAA to allow SUD treatment services to be provided in a 
community center, which is allowed as a conditional use in the EFU-3 Zone.   
 
 The Applicant further explains the applicable FHAA and ADA analyses below.  

1. FHAA and ADA Reasonable Accommodations/Modifications Are 
Appropriate in this Case 

 
 A local government commits discrimination under section 3604(f)(3)(B) of the FHAA if it 
refuses “to make reasonable accommodations in rules, policies, practices, or services, when such 
accommodations may be necessary to afford [the disabled] equal opportunity to use and enjoy a 
dwelling.” Gamble v. City of Escondido, 104 F3d 300, 307 (9th Cir 1997). A dwelling is defined 
as “any building, structure, or portion thereof which is occupied as, or designed or intended for 
occupancy as, a residence by one or more families, and any vacant land which is offered for sale 
or lease for the construction or location thereon of any such building, structure, or portion thereof.” 
42 U.S.C. § 3602(b). Group homes, such as those used for drug and alcohol recovery, are 
considered “dwellings” under the FHAA. 42 U.S.C. § 3602(b); Schwarz v. City of Treasure Island, 
544 F3d 1201, 1213–16 (11th Cir. 2008) (defining halfway houses as “dwellings” under the 
FHAA); Lakeside Resort Enters., LP v. Bd. of Supervisors of Palmyra Twp., 455 F3d 154, 160 (3d 
Cir. 2006) (defining drug and alcohol treatment centers as “dwellings” under the FHAA); Pacific 
Shores v. City of Newport Beach, 730 F3d at 1157 (defining group homes for individuals 
recovering from alcohol addiction as “dwellings”). 
 
 A state or local government violates the FHAA by failing to grant a reasonable 
accommodation request if  
 
 “(1) [the applicant] suffers from a handicap as defined by the FHAA; (2) the 

[County] knew or reasonably should have known of [the applicant’s] handicap; and 
(3) accommodation of the handicap ’may be necessary’ to afford [the applicant] an 
equal opportunity to use and enjoy their dwelling.” 
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McGary v. City of Portland, 386 F3d 1259, 1261–62 (9th Cir 2004) (quoting Giebeler v. M & B 
Assocs., 343 F3d 1143, 1147 (9th Cir 2003)).  These factors are also substantially the same as those 
described in Joint Statement of The Department of Housing and Urban Development and the 
Department of Justice: State and Local Land Use Laws and Practices and the Application of the 
Fair Housing Act (the “Joint Statement”), which has been described by other jurisdictions as the 
best reference document applying the FHAA and ADA to local government’s land use regulations. 
Exhibit G (Joint Statement). As the factors laid out in McGary are substantially the same as those 
laid out in the Joint Statement, this application uses the McGary factors. Each of these factors are 
addressed below.  
 
 As discussed below, Applicant’s request meets the criteria for the County to grant 
Applicant’s reasonable accommodation requests. 
 
 A. FHAA Reasonable Accommodations / Modification Criteria 

a. The Applicant’s clients “suffer from a handicap as defined by the 
FHAA.” 

 
RESPONSE: Applicant is making these accommodation/modification requests on behalf of its 
current and future residents with disabilities—a practice that is allowed under Ninth Circuit case 
law.  Socal Recovery, LLC,  56 F4th at 812, 814 n.22 (9th Cir 2023) (quotations and citations 
omitted). The FHAA defines handicap as “(1) a physical or mental impairment which substantially 
limits one or more of such person’s major life activities, (2) a record of having such an impairment, 
or (3) being regarded as having such an impairment.” 42 U.S.C. § 3602(h). Persons recovering 
from drug and/or alcohol addiction are defined as “persons with disabilities” under the ADA and 
FHAA. See City of Edmonds v. Washington State Bldg. Code Council, 18 F3d 802, 803, 804 (9th 
Cir.1994); Pac. Shores Properties, LLC v. City of Newport Beach, 730 F3d 1142, 1156–57 (9th 
Cir. 2013); Hernandez v. Hughes Missile Systems Co., 362 F.3d 564, 568 (9th Cir.2004); 42 U.S.C. 
§ 3602(h); 42 U.S.C. § 12132; 42 U.S.C. § 12102(1). The impairment cannot include “current, 
illegal use of or addiction to a controlled substance.” 42 U.S.C. § 3602(h).  Applicant has policies 
in place to prevent the people it serves from using controlled substances while in residence in the 
SUD. Exhibit H. “Sober living homes and other dwellings intended for occupancy by persons 
recovering from alcoholism and drug addiction are protected from illegal discrimination against 
the disabled without the need for Appellants to present individualized evidence of the ‘actual 
disability’ of their residents.” Socal Recovery, 56 F4th at 813.  Therefore, this criterion is met.  

b. The local government “knew or reasonably should have known of” 
the handicap; and 

 
RESPONSE: As stated in this Application, the County now knows (or reasonably should know) 
that the Applicant’s proposed facility will serve a population with a disability.  As discussed above, 
this Application concerns utilizing existing facilities on the Property for the Applicant’s SUD 
treatment center, which is to provide treatment to individuals with SUD. Therefore, this criterion 
is met.  
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c. The “accommodation of the handicap ‘may be necessary’ to afford the 
[Applicant] an equal opportunity to use and enjoy their dwelling.”  

 
RESPONSE: As discussed above, group homes are considered dwellings under the FHAA. 
 
 The FHAA “prohibits local governments from applying land use regulations in a manner 
that will . . . give disabled people less opportunity to live in certain neighborhoods than people 
without disabilities.” Oconomowoc Residential Programs, Inc., 300 F3d at 784 (citing Smith & 
Lee Assoc. v. City of Taylor, 102 F3d 781, 795 (6th Cir 1996) (internal citation omitted)). The 
original Fair Housing Act was specifically enacted “to provide, within constitutional limitations, 
for fair housing throughout the United States.” 42 U.S.C. § 3601. The amendments to the Fair 
Housing Act, as contained in the FHAA, specifically prohibit discrimination in housing on the 
basis of disability. 42 U.S.C. § 3604(f).  
 
 An accommodation is reasonable under the FHAA “when it imposes no fundamental 
alterations in the nature of the program or undue financial or administrative burdens.” Myers v. 
Highlands at Vista Ridge Homeowners Ass'n, Inc., 6:20-CV-00562-MK, 2022 WL 4452414, at 
*23 (D Or Sept 8, 2022), report and recommendation adopted, 6:20-CV-00562-MK, 2022 WL 
4447495 (D Or Sept 23, 2022) (quoting Giebeler, 343 F.3d at 1157 (citations and quotation marks 
omitted)).  
 
 Some burdens “may be more subjective and require . . . [an] . . . appreciati[on of] the 
intangible but very real human costs associated with the disability in question.” Valencia v. City 
of Springfield, Illinois, 883 F3d 959, 968 (7th Cir 2018), citing Wisconsin Cmty. Servs., Inc. v. City 
of Milwaukee, 465 F3d 737, 752 (7th Cir 2006). This refers to “those intangible values of 
community life that are very important if that community is to thrive and is to address the needs 
of its citizenry.” Id. “Whether the requested accommodation is necessary requires a ‘showing that 
the desired accommodation will affirmatively enhance a disabled plaintiff's quality of life by 
ameliorating the effects of the disability.’” Id. (citing Dadian v. Vill. of Wilmette, 269 F.3d 831, 
838 (7th Cir. 2001) (quoting Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995)). “In other words, 
[applicants] must show that without the required accommodation they will be denied the equal 
opportunity to live in a residential neighborhood.” Oconomowoc Residential Programs v. City of 
Milwaukee, 300 F3d 775, 784 (7th Cir 2002). In the context of a zoning waiver, “‘equal 
opportunity’ means the opportunity to choose to live in a residential neighborhood.” Id. 
  
 Granting exceptions from the zoning code to allow the existing community center to be 
used as an SUD treatment center is necessary to provide approximately 100 to 130 individuals 
suffering from SUD with a treatment center in Central Oregon. Without the accommodation, the 
Applicant will be unable to provide these necessary services at the existing and approved 
community center to disabled individuals seeking SUD treatment in a location of their choosing. 
 
 Further, Applicant’s request does not fundamentally alter the County’s operations and 
imposes no undue financial or administrative burdens on the County.  The County regularly 
processes land use permits administratively and is equipped with staff sufficient to review and 
decide on this application.  Approving a CUP modification will not cause the County to bear any 
administrative or financial burdens. As such, this criterion is met. 
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 B. ADA Reasonable Accommodations / Modification Criteria 
 
 Like the FHAA, the ADA “provides a clear and comprehensive national mandate for the 
elimination of discrimination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1). The 
definition of a disability under the ADA is substantively identical to that in the FHAA: “[t]he term 
‘disability’ means, with respect to an individual – (A) a physical or mental impairment that 
substantially limits one or more major life activities of such individual; (B) a record of such an 
impairment; or (C) being regarded as having such an impairment [].” 42 U.S.C. § 12102(1). Under 
the ADA, the County impermissibly fails to approve a reasonable accommodation/modification 
when: 
 
 “(1) [the applicant] ‘is an individual with a disability’; (2) [the applicant] ‘is 

otherwise qualified to participate in or receive the benefit of some public entity’s 
services, programs, or activities’; (3) [the applicant] ‘was either excluded from 
participation in or denied the benefits of the public entity’s services, programs, or 
activities, or was otherwise discriminated against by the public entity’; and (4) 
‘such exclusion, denial of benefits, or discrimination was by reason of [the 
applicant’s] disability.’” 

 
McGary, 386 F3d at 1265 (quoting Thompson v. Davis, 295 F3d 890, 895 (9th Cir 2002)). Each 
of these factors are addressed below.   
 
  (1) The Applicant “is an individual with a disability;” 
 
RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set 
forth above. Additionally, the Applicant notes that it is making this accommodation request on 
behalf of its current and future residents with disabilities. The ADA defines disability as “(A) a 
physical or mental impairment that substantially limits one or more major life activities of such 
individual; (B) a record of such an impairment; or (C) being regarded as having such an impairment 
[].” 42 U.S.C. § 12102(1). The Applicant’s SUD treatment center will provide treatment for 
individuals recovering from SUD. Again, persons recovering from drug and/or alcohol addiction 
are defined as “persons with disabilities” under the ADA. Hernandez v. Hughes Missile Systems 
Co., 362 F.3d 564, 568 (9th Cir.2004). Therefore, this criterion is met.  
 
  (2) The Applicant “is otherwise qualified to participate in or receive the benefit 
of some public entity’s services, programs, or activities;” 
 
RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set 
forth above. SUD treatment centers, such as the Applicant’s proposed facility, are a public concern 
and regulated by the government to ensure proper execution and care. To ensure the services 
provided at the Applicant’s facility are available to a greater disabled population, a reasonable 
accommodation/modification is required so that the Applicant may use the existing community 
center on the Property as an SUD treatment center in order to provide between 100 and 130 
individuals suffering from SUD with a treatment center in Central Oregon. Federal courts have 
found that individuals with disabilities should be provided an opportunity to choose where to live 
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despite regulatory restrictions: “[w]hen a zoning authority refuses to reasonably accommodate 
these small group living facilities, it denies disabled persons an equal opportunity to live in the 
community of their choice.” Oconomowoc Residential Programs, Inc., 300 F3d at 784 (citing 
Erdman, 84 F3d at 963). This criterion has been met.  
 
  (3) The Applicant “was either excluded from participation in or denied the 
benefits of the public entity’s services, programs, or activities, or was otherwise 
discriminated against by the public entity;” 
 
RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set 
forth above. As with the FHAA, “under the ADA, a public entity must reasonably accommodate 
a qualified individual with a disability by making changes in rules, policies, practices, or services 
when needed.” Oconomowoc Residential Programs, Inc., 300 F3d at 784; see also 28 C.F.R. § 
35.130(b)(7) (stating in regulations interpreting Title II of the ADA, “[a] public entity shall make 
reasonable modifications in policies, practices, or procedures when the modifications are necessary 
to avoid discrimination on the basis of disability, unless the public entity can demonstrate that 
making the modifications would fundamentally alter the nature of the service, program or 
activity”). The “‘reasonable accommodation’ provision prohibits the enforcement of zoning 
ordinances and local housing policies in a manner that denies people with disabilities access to 
housing on par with that of those who are not disabled.’” Id. at 783 (quoting Hovsons, Inc. v. 
Township of Brick, 89 F3d 1096, 1104 (3d Cir 1996)).  Should the County interpret state law and 
the County Code to prohibit an SUD in an EFU-3 zone, the County will have denied individuals 
suffering from SUD the opportunity to choose to live in a neighborhood of their choice. Id. at 784.  
Therefore, this criterion has been met.  
 
  (4) “[S]uch exclusion, denial of benefits, or discrimination was by reason of 
[the applicant’s] disability.” 
 
RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set 
forth above. The Applicant’s express purpose in its request to modify the existing community 
center on the Property is to serve individuals recovering from SUD. The County’s denial of the 
Applicant’s request would be a direct restriction and exclusion of disabled people’s ability to 
access the care they need caused by application of zoning laws. This criterion has been met. 
  
VI. CONCLUSION 
 
 For the foregoing reasons, the Applicant respectfully requests that the County approve the 
present modification application. 
 
 
EXHIBIT LIST 
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CROOK COUNTY 

BEFORE THE PLANNING COMMISSION 

IN THE MATTER OF AN APPLICATION 
FOR CONDITIONAL USE APPROVAL IN 
AN EXCLUSIVE FARM USE ZONE EFU-3 

NO. C-CU-2337-07 
FINAL DECISION 

APPLICANT/OWNER: Robert F. Vasa, Bishop 
Roman Catholic Bishop 
of the Diocese of Baker, Inc. 
PO Box 5999 
Bend OR 97708 

AGENT: Karen Swirsky 
David Evans and Associates Inc. 
320 SW Upper Terrace Drive Suite 200 
Bend OR 97702 

ATTORNEY: Jeff Wilson 
Miller Nash LLP 
446 NW Third Street Suite 230 
Prineville OR 97754 

PROPERTY LOCATION: 14427 SW Alfalfa Road, Powell Butte 
(T 16 SR 14 EWM Sec 20 TL 100) 

l 
J 

PROPOSAL: An application for conditional use approval for a 
chapel (church), a Catholic Community Center with camping 
facilities (retreat and gathering center), and a chancery 
(business office); and for outright use approval for a Bishop's 
manse (replacement residence) in an Exclusive Farm Use zone 
EFU-3. 

FINAL DECISION: APPLICATION IS APPROVED IN PART AND DENIED IN 
PART: THE APPLICATION IS APPROVED FOR ALL USES PROPOSED EXCEPT 
THE CHANCERY BY A VOTE OF 4-3; THE APPLICATION FOR THE CHANCERY 
IS DENIED BY A VOTE OF 4-3. 

J 
J 
J 
J 

THE ABOVE ENTITLED MATTER came before the Crook County 
Planning Commission at its regularly scheduled meetings of July 
25, 2007, August 15, 2007, September 26, 2007, October 23, 2007, 
and November 14, 2007. 
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LEGAL CRITERIA 

CROOK COUNTY CODE: The property is zoned Exclusive Farm Use 
EFU-3. A church is permitted as a conditional use in the EFU-3 
zone under CCC 18.24.020(3) (Although a Church is an outright 
permitted use in an EFU Zone under ORS 214.283(1) (b) the Crook 
County Code has not been amended to reflect this change in State 
law) . A community center owned and operated by a nonprofit 
community organization, or a private park or campground, is 
permitted as a conditional use in this zone in accordance with 
CCC 18.24.020(7). 

CCC 18.24.040 states that a conditional use may be permitted in 
the EFU-3 zone where the county finds that the use will not: 

(1) Force a significant change in accepted farm or forest 
practices on surrounding lands devoted to farm or forest use; 

(2) Significantly increase the cost of accepted farm or 
forest practices on surrounding lands devoted to farm or forest 
use. 

I 
J 
] 

j 
j 

J 
J 

CCC 18.160.050(4) contains additional requirements for churches. 
It states that: 

(a) [A church] may be authorized as a conditional use only 
after consideration of the following factors: 

(i) Sufficient area provided for the building, 
required yards, and offstreet parking 
(related structures and uses such as a 
manse, .... or parish house are considered 
separate principal uses and additional 
lot area shall be required therefore). 

(ii) Location of the site relative to the 
service area. 

(iii) Probable growth and needs therefore. 

(iv) Site location relative to land uses 
in the vicinity. 

(v) Adequacy of access to and from principal 
streets, together with the probable effect 
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on the traffic volumes of abutting and 
nearby streets. 

(b) Such uses or related buildings shall be at least 
30 feet from a side or rear lot line. 

{c) Such {a use) may be built to exceed the height 
limitations of the zone in which it is located 
to a maximum height of so feet if the total 
floor area of the building does not exceed the 
area of the site, and if the yard dimensions in 
each case are equal to at least two-thirds of the 
height of the principal structure. 

Under CCC 18.160.050(5), a community center, or a private park or 
campground, may be permitted as a conditional use after assurance 
that the following is to be provided: 

(a) Adequate access from principal streets. 

(b) Adequate offstreet parking. 

{c) Adequate building and site design provisions to 
minimize noise and glare from the building and site. 

CCC 18.128 contains requirements for parking. A church is 
required to have one space per six seats or eight feet of bench 
length in the main auditorium (sanctuary), or one space for each 
75 feet of floor space in a main auditorium not containing fixed 
seats. There are no specific requirements for community centers. 

CCC 18.160.050(14) contains requirements for recreation vehicle 
{RV) parks. It states that current state standards must be 
followed in addition to the requirements of this section. 

A replacement residence may be permitted as an outright use in 
accordance with CCC 18.156.010(4). 

CCC 18.24.100(1) states that in an EFU-3 zone, a minimum setback 
of 100 feet must be maintained between a residence or habitable 
structure and a property line. 

In accordance with CCC 18.24.100(2) (a), minimum setbacks of 30 
feet from a property line fronting on a major collector right-of­ 
way (Alfalfa Road is a major collector); 20 feet from a side 
property line, and 25 feet from a rear property line must be 
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maintained for an accessory (non-habitable) structure. 

COMPRBHENSIVB PLAN: Pages 40-47 of the Crook County-Prineville 
Area Comprehensive Plan contain policies for agricultural areas 
of the County. 

OREGON REVISED STATUTES: ORS 215.283(1) permits churches in EFU 
zones as an outright use. ORS 215.283(2) allows the County to 
approve private parks and campgrounds, and community centers as a 
conditional use in EFU zones. ORS 215.441(1-2) requires the 
County to permit activities customarily associated with churches, 
excluding parochial schools if allowed under state laws and rules 
and local zoning ordinances and regulations. 

J 

TRANSPORTATION IMPACT ANALYSIS 

A TIP for the proposed church/community center was completed by 
Ferguson & Associates, PO Box 1336, Bend, OR 97709 on April 30, 
2007, and submitted to Crook County on May 1, 2007. 

The study focuses on the weekday commuter peak hour (4-6 p.m.); 
the Friday midday peak hour (12-2 p.m.); and the Saturday 
afternoon peak hour (2-6 p.m.). Traffic counts were conducted at 
the intersection of the Powell Butte Highway and Alfalfa Road for 
15 minute intervals during these time periods. 

The study also forecasts the traffic impact of four large area 
developments: Brasada Ranch, Pronghorn Resort, Hidden Canyon, and 
Remington Ranch. 

The analysis was conducted for the years 2007 and 2012 for 
conditions with and without the proposed church/community center. 
The study addresses key transportation issues such as roadway 
capacity, site distance, traffic signal warrants, left-turn lane 
warrants, and site access. 

J 

J 

The study is based upon the Crook County Transportation Impact 
Analysis Requirements (TIA Requirements). 

The study assumes eight full-time and eight part-time Diocesan 
staff; an office and part-time residence for the Bishop; meeting 
rooms and conference facilities for up to 225 people; summer camp 
facilities; and cabins and RV parking for summer camp use. The 
planned functions of the facility will include offices for 
Diocesan operations; retreats and meetings for parishioners; and 
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youth and family summer camps. 

The proposed chancery offices would be occupied on most weekdays 
throughout the year. Retreats and meetings will occur throughout 
the year, with the peak event that will attract more than 200 
people occurring on a Saturday. The summer camp will operate 
during the summer months only. 

TRAFFIC STUDY RECOMMENDATIONS AND CONCLUSIONS: 

~l 

_) 

I 
J 
_l 

J 
J 
J 

The combined activities are projected to generate 6 weekday 
commuter peak hour trips; 112 Friday midday peak hour trips 
(summer only, less in other seasons); and 197 Saturday afternoon 
peak hour trips. Because existing traffic volumes on Alfalfa Road 
are very small, the increase in trips may be noticeable to 
property owners to the east of the facility. No functional or 
safety-related traffic problems are anticipated from the forecast 
traffic volume. 

All studied intersections were forecast to meet Crook County 
Level of Service (LOS) standards in both the years 2007 and 2010 
for each peak hour time period, both with and without the 
proposed church/community center. No mitigation measures will be 
required through 2012 if the proposal is approved. 

The Crook County Roadmaster stated (July 25, 2007) that her 
review of the TIP submitted by the applicant indicates that the 
additional traffic impact of the proposed church and community 
center falls below the 10 percent threshold. 

Therefore, no mitigation will be required at the intersection of 
Alfalfa Road with the Powell Butte Highway, and review of 
additional intersections will not be required. 

REVIEW COMMITTEE MEETING 

A Review Committee meeting regarding the proposal was held at 
11:00 a.m. on Tuesday, August 14, 2007. The Crook County 
Roadmaster, a representative of Crook County Fire and Rescue, 
and a representative of the applicant were present, in addition 
to Planning staff. 

ACCESS: The Roadmaster and the representative of Crook County 
Fire and Rescue indicated that an emergency access to the 
property from the Powell Butte Highway should be placed in the 

I 
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northwestern corner of the property. They indicated that this 
would provide for better access in cases of emergency, as the 
access could be used if Alfalfa Road becomes blocked. Also, it 
would provide easier access for emergency vehicles coming from 
Deschutes County under the Fire Department's reciprocal aid 
agreement. 

The existing access to Alfalfa Road is to be closed, and a new 
primary entrance put in to the south. The emergency access to the 
Powell Butte Highway is to be gated with a Knox Box, for 
emergency use only. It would be connected to the main retreat 
complex by an all-weather graveled drive to be approved by Fire 
and Rescue. · 

The applicant's representatives indicated they are in general 
agreement with this. However, they indicated that the proposed 
drive will probably require removal of some irrigation water, as 
well as requiring the removal of some existing trees they wish to 
keep. 

The Roadmaster also indicated that a right turn lane will be 
needed on Alfalfa Road adjacent to the proposed new primary 
entrance to the property. It would be on the applicant's 
property. She indicated that it can be a condition of approval. 

EXISTING PROPERTY CHARACTERISTICS 

J 
j 

J 
J 
J 

ACREAGE: The property measures 37.89 acres. 

CURRENT USE OF THE PROPERTY: A residence, barn, and several 
outbuildings are located on the property. Lowland pasture 
occupies the western portion of the property. The remainder of 
the property is unused at this time. 

AREA LAND USE: Area land uses include large agricultural parcels, 
BLM lands, and nonfarrn residences on lands zoned Exclusive Fa:nn 
Use EFU-3. The Powell Butte View Estates subdivision, and 
adjacent parcels zoned Rural Residential R-5, are located within 
one-half mile to the east. The Brasada Ranch destination resort 
is located within one mile to the east. 

Lands to the north and south of the property are largely 
irrigated, with a number of pivots. Lands beyond a short distance 
to the east and west are hilly, and covered by junipers and other 
native vegetation. 
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Parcels zoned EFU-3 within one mile of the property include 
15 parcels measuring less than 40 acres, including 12 with 
residences (including the subject property). There are 12 parcels 
measuring between 40 and 80 acres, including 8 with residences. 
There are 5 parcels measuring 80 acres or larger, including the 
Brasada Ranch destination resort. 

There is a potential for up to three additional nonfarm 
residences on vacant parcels measuring less than 40 acres, eight 
additional nonfarm residences if vacant parcels measuring 40-80 
acres are partitioned, eight additional nonfarm residences if 
parcels measuring 40-80 acres with one residence are partitioned, 
and eight additional nonfarm residences if parcels measuring 80 
acres or larger, not including Brasada Ranch, are partitioned to 
the maximum extent permitted. Combining all of the above, there 
is a possibility for up to 27 additional nonfarm residences on 
EFU-3 lands within one mile. This total includes lot-of-record 
residences. 

SUMMARY OF POTENTIAL NONFARM RESIDENCES WITHIN ONE MILE 

No. Residences 

Vacant parcels< 40 acres 

Vacant parcels 40-80 acres 

Parcels 40-80 acres w/one residence 

Parcels> 80 acres 

_j Total 

3 

8 

8 

8 

27 

J 

J 

This total does not include potential residences on lands zoned 
R-5, or potential destination resort residences. It also does not 
include potential residences resulting from Measure 37 claims. 

There is a possibility of additional churches or community 
centers being developed within one mile, but this cannot be 
adequately quantified, as almost any of the parcels in the study 
area, presently developed or not, might be used for this purpose, 
and the demand is very uncertain. 

FARM DEFERRAL: The property is not under farm deferral. 
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J 
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J 
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IRRIGATION: The property has 33.0 acres of irrigation water 
rights from Central Oregon Irrigation District (COID}. COID 
indicates that water must be removed permanently from any area 
being developed prior to development. They require that an 
electronic AutoCAD site plan be submitted to them for water 
rights removal determination. 

COID states that a waste channel runs close to the western edge 
of the property. 

Tail water runoff is the responsibility of the property 
developer. 

All irrigation conveyances must not be encroached upon without 
written permission, and must be shown on all plans. 

Irrigation water must not be used for human consumption. 
All irrigation district fees must be paid. 

TOPOGRAPHY: The eastern two-thirds of the property slopes 
downward from east to west, with moderately steep slopes on the 
eastern edge of the western third of the property. The western 
third of the property has a slight down-slope from east to west. 

VEGETATION: Junipers and other native vegetation are present on 
the eastern two-thirds of the property, primarily on and adjacent 
to the slopes on the property. Grasses are predominant on other 
parts of the property, especially the western one-third. 

WEEDS: The Crook County Weedmaster indicates that there are no 
noxious weeds on the property. 

WILDLIFE: The property is not in a critical wildlife area, 
according to the Prineville representative of ODFW. 

SURFACE WATER: A pond is located near the center of the property. 

FLOOD ZONE: A portion of the lower western one-third of the 
property, where development is not to take place, is within Flood 
Zone A, a 100 year flood zone where minimum elevations have not 
been set. 

The remainder of the property, including all of the area to be 
developed, is in Flood Zone X, outside the 500 year Flood Zone. 
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All structures are to be located a minimum of 15 feet above the 
area in Flood Zone A, and will not be at any risk from flood. 

WETLANDS: There are no designated wetlands on the property. 

DESCRIPTION OF PROPOSAL 

The approved facilities are to include a retreat and gathering 
place for the Roman Catholic Diocese of Baker, which includes a 
number of Central and Eastern Oregon counties. It will be used 
for retreats, educational programs, and religious activities. 

They are also to include a chapel (church}, and a manse (Bishop's 
residence} which is to replace the existing residence on the 
property. 

A chancery (business office for the entire diocese) was proposed 
to be placed on the property, but has been denied. 

Facilities are to be constructed in two phases. Phase 1 is to 
include: 

J 

J 

. l 
j 

J 

- Chapel 

- Retreat center (in existing barn to be renovated) and 
playing field 

- Manse (Bishop's residence), to replace the existing 
residence. (It is to include a small separate unit for 
junior clergy and staff.) 

- Staff house (no kitchen) 

- Five bunkhouses (overnight accomodations, no kitchens) 

- Bathhouse (restroom/shower building) 

- Campfire circle 

- RV camping area ( 12 spaces} 

- Pole barn (existing) 

- Improved hiking trail 
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- (The chancery, which has been denied, was proposed to be a 
part of Phase 1.) 

The Bishop's manse is to be occupied on a part-time basis by the 
Bishop, and sometimes by other clergy and staff. 

The retreat center is to include kitchen and dining facilities. 
All meals for retreat and conference attendees and summer camp 
participants will be prepared and served there. 

The RV camping area will have full hook-ups, and will be used by 
retreat and conference attendees. 

The chapel will be used for services for conference and retreat 
and summer camp participants, and for staff. Services will be 
conducted by clergy in residence, or by those participating in 
activities. It will not be a parish church for Powell Butte 
residents. 

The above structures will be constructed in a farm and ranch 
style which reflects the traditional architecture of the Powell 
Butte area. 

The facility will serve Catholic Church members from throughout 
Central and Eastern Oregon, rather than specifically serving the 
Powell Butte Community. 

Phase 2 is to consist of a parish church, with parish hall and 
associated parking; and another building with parking. 

It will be oriented to serving church members in the Powell Butte 
area. 

PROPOSED INFRASTRUCTURE 

j 

ACCESS: The property is adjacent to Alfalfa Road on the east. The 
existing access to the property from Alfalfa Road has 3-4 foot 
walls on either side which limit intersection sight distance and 
stopping sight distance when measured from 15 feet from the edge 
of the roadway. The applicant's traffic engineer states that the 
entrance meets guidelines when measured from 5 feet from the 
roadway, but he states that both intersection and stopping sight 
distance can be met by moving the entrance 150 feet to the south. 
The applicant's agent states that the walls are to be removed, 
and the access will be moved approximately 150 feet to the south 

J Exhibit B 
Page 10 of 26



l 
l 
l 
l 
l 

I 
J 
j 
j 

J 
J 

Roman Catholic Bishop of the Diocese of Baker, Inc., Decision 
C-CU-2337-07 
Page 11 

to improve intersection and stopping sight distance. 

The new access is proposed to be in the southeast corner of the 
property. 

An emergency access to the Powell Butte Highway is to be 
constructed in the northeastern corner of the property. It is to 
be connected with the retreat facilities by a 20 foot wide 
secondary access road. 

Alfalfa Road connects to the Powell Butte Highway to the north of 
the property. 

UTILITIES: Electricity is to be provided by Central Electric 
Coop. Land line telephone service is to be provided by QWest. 

DOMESTIC WATER: The applicant proposes to obtain domestic water 
from the Avion Water Company. 

SEWAGE: Sewage disposal is to be by septic systems on the 
property. An existing septic system in the southern part of the 
property is to be expanded to serve the proposed Phase 1 
development, and a second system will be developed on the north 
side of the property to serve the proposed parish church in 
Phase 2. 

PARKING: Three asphalt parking areas with capacities of 72, 64, 
and 40 parking spaces respectively, are to be provided in 
connection with Phase 1. Additional parking is to be provided in 
connection with the parish church and the additional structure 
proposed for Phase 2. 

FIRE: The proposed facility is in the Powell Butte Fire District. 
Sprinklers are to be used for fire protection. 

The representative of Fire and Rescue submitted the following 
written requirements: 

(1) Fire Department approved access roads and safety 
precautions are to be in place at the time combustible 
materials are brought to the site. 

(2) The required water supply for fire suppression shall 
be 1250 gallons per minute at 20 psi residual pressure. 
This flow requirement is based on Type V-B building 
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construction not to exceed 8126 square feet. 

(3) A reduction of fi~e flow may be allowed for this project 
if an approved fire suppression system is installed. No 
commodities, furniture, goods, merchandise, wares, 
materials, or possessions shall be stored or used within 
this structure until the fire sprinkler or suppression 
system is completed, tested, and operational, unless 
otherwise approved by the Code Official and the Building 
Official. 

(4) The minimum amount of fire hydrants needed shall be 5, 
spaced no more than 300 feet from the most remote portion of 
the building measured by an approved fire access route 
around the exterior of the facility or building. Fire 
hydrants shall be provided where required by the Fire Code 
Official. 

(5) Fire hydrants shall be located along the route of the 
fire apparatus access roadway, and spacing of the hydrants 
shall not exceed 180 feet. 

(6) A 3 foot clear space shall be maintained around the 
circumference of each fire hydrant. When exposed to vehicle 
damage, concrete curbing, sidewalks, or 4 inch concrete­ 
filled bollards placed 3 feet from hydrants shall be used 
to protect hydrants. Hydrants shall be painted in 
appropriate colors with markings. 

(7) Approved numbers and addresses are to be placed on all 
new and existing buildings so as to be plainly visible from 
the street or road in front of the property. Numbers are to 
be a minimum 4 inches high with a minimum stroke width of 
0.5 inch, and are to contrast with their background and be 
visible at night. A residence or foster home located off 
street frontage is to have a visible approved reflective 
address sign posted at its driveway entrance. (Signs are 
available through the Building Department). 

(8) Streets and roads are to be identified with approved 
signs. Signs are to be of approved size, and weather­ 
resistant construction. 

(9) Approved signs or other approved notices shall be 
provided for fire apparatus access roads to identify them or 
prohibit their obstruction. Such signs or notices shall be 
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legible at all times. Fire land curbs shall be painted 
bright red with white letters. The stroke shall be 1 inch 
with letters 6 inches high to read "No Parking Fire Laneu. 
Signs shall be place SO feet apart. 

(10) Fire apparatus access roads are to be placed within 150 
feet of all exterior walls of the first floor of all 
buildings. Fire apparatus access roads shall have an 
unobstructed width of not less than 20 feet, designed with a 
uniform all-weather driving surface to support the gross 
imposed vehicle weight (GVW) of 75,000 lbs., and a vertical 
clearance of not less than 13 feet 6 inches. Turning radius 
shall not be less than 45 feet, and gradient shall not 
exceed 10 percent, unless the authorities having 
jurisdiction approve a variance. Dead-end access roads in 
excess of 150 feet in length shall be provided with approved 
provisions for the turning around of fire apparatus. A 96 
foot diameter cul-de-sac, a 120 foot hammerhead, or other 
means for the turning around of fire apparatus may be 
approved. 

(11) A key box (Knox Box) is required to be Lnat.a lLed at an 
approved location. An application for the Knox Box is 
available through the Knox Company at knoxbox.com. 

(12) Fire extinguisher rating and travel distance shall be 
in accordance with the Oregon Structural Code OFC 906.3. 

(13) Dumpsters and containers with an individual capacity of 
1.5 cubic yards or more shall not be stored in buildings, or 
placed within 5 feet of combustible walls, openings, or 
combustible roof eaves unless the area is protected by an 
approved automatic fire sprinkler system. 

(14) Aboveground gas meters, regulators, and piping exposed 
to vehicular damage due to proximity to alleys, driveways, 
or parking areas shall be protected in an approved manner. 

(15) Installation and maintenance of fire alarm systems 
shall be in accordance with Section 907 and NFPA 72. 

(16) Fire extinguishing systems shall be installed in 
accordance with the Building and Fire Codes. Fire hose 
threads used in connection with fire extinguishing 
systems shall be national standard hose thread. Fire 
sprinkler systems shall be installed in accordance with 
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2007 OFC, ossc, and NFPA 13. 

(17) Plans for Fire Department Connection (FDC) and 
Indicating Shutoff Valves (WIV or PIV) for fire suppression 
systems shall be submitted to the Fire Department for 
approval prior to construction. 

(18) Approved fire suppression equipment systems shall be 
provided for the protection of commercial-type food heat­ 
processing equipment when grease-laden vapors are present. 
A portable fire extinguisher shall be provided within 30 
feet travel distance of commercial cooking equipment, 
and any cooking equipment involving vegetable or animal 
oils or fats shall be protected by a Class K rated 
portable extinguisher as required in 2007 OFC Section 
904 .11. 8. 

(19) Smoke detectors shall be in compliance with Oregon 
State Laws and the Oregon Structural Code, OFC 907.2.10. 

Fire flows are reduced 50% due to the use of NFPA sprinkler 
systems. Water storage is 1250 gpm x 120 minutes= 150,000 
gallons. This is only for the chancery, chapel and retreat 
center separated as deemed by the Crook County Building 
Department. As shown in the Master Plan as one building, the 
fire flow would be 3700 gpm for three hours= 337,500 gallon 
storage. 

The staff housing and bunk houses will need to be sprinkled with 
at least an NFPA 13R system. This is due to the R classification 
and the Fire Department response time. The Bishop's residence 
will not need sprinklers due to the R3 occupancy. 

IRRIGATION: The irrigation water on the property is to be kept, 
and most of the irrigated land will be leased for agricultural 
use. 

The Central Oregon Irrigation District (COID) indicates that an 
irrigation plan will be required for the property, but that it 
can be required as a condition of approval. 

STAFF ANALYSIS 

j 
(1) Will the proposed use force a significant change in accepted 
farm or forest practices on surrounding lands devoted to farm or 

Exhibit B 
Page 14 of 26



7 

• l 

Roman Catholic Bishop of the Diocese of Baker, Inc., Decision 
C-CU-2337-07 
Page 15 

forest use? 
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The one-mile area study conducted by Planning staff indicates 
that there is potential for no more than 27 additional nonfarm 
residences on EFU land in this area, excluding destination resort 
residences and Measure 37 claims. In any case, the proposed 
community center will serve Catholic Church members from 
throughout Central and Eastern Oregon, rather than serving the 
local community specifically. Therefore, it is unlikely to spur 
much additional residential development in the area. At most, 
some of the chancery office staff (8 full-time and 8 part-time 
employees) may wish to live nearby. However, without the chancery 
office there would be even less impact. 

The proposed Phase 2 parish church will serve the local Catholic 
community, but can be expected to meet the needs of residents who 
will move to Powell Butte for other reasons, rather than attract 
people there. It will probably have no more than two or three 
paid employees. 

There may be a potential for other, similar facilities to locate 
in the area, but this would be very difficult to quantify. 

(2) Will the proposed use significantly increase the cost of 
accepted farm or forest practices on surrounding lands devoted to 
farm or forest use? 

The proposed use is in close proximity to irrigated agricultural 
operations on the north and east. It is separated from those to 
the north by the Powell Butte Highway. 

The proposed use is to include one residence, which will be 
occupied by the Bishop, and occasionally other clergy and staff, 
on a part-time basis. The chancery office staff consisting of up 
to eight full-time and eight part-time employees was proposed to 
work on the property during the week, but not live there. 
However, without the chancery primary occupancy will occur on 
weekends throughout the year, and throughout the week during the 
summer months, as a result of retreats and conferences, and 
summer camp activities. 

As the above activities will involve very little permanent 
residency, they are no likely to seriously conflict with area 
agricultural operations. 

J 
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There may be more impacts from the proposed Phase 2 parish 
church, but it can be expected to occur primarily on Sundays, and 
will primarily involve traffic impacts. The parish church should 
result in no more than one or two permanent residents on the 
property. 

Irrigated pasture is located in the western part of the property, 
but no structures or activities are proposed for that area. It 
could potentially be used for grazing while the proposed 
facilities are in operation in the eastern part of the property. 
Therefore, no agricultural land will necessarily be taken out of 
production by the proposed uses. 

(3) Is the proposed facility to have adequate access? 

The Transportation Impact Study (TIP) submitted by the 
applicant's representative projects that no transportation 
improvements will be required to accommodate the proposed 
church/retreat center. However, it does not address the 
transportation impacts of the parish church proposed as a 
part of Phase 2. 

{4) Is the proposed facility to have adequate off-street parking? 

The applicant proposes three asphalt parking areas, with a total 
capacity of 176 parking spaces, as a part of Phase 1. Additional 
parking is proposed for Phase 2. There will also be parking for 
12 RV's as a part of Phase 1. 

The County Code sets forth parking requirements for churches, but 
not for community centers or campgrounds. The proposed chapel 
will be relatively small, and will serve activity participants 
and staff. The parking needs of the parish church proposed in 
Phase 2 will be significant. 

(5) Are the proposed site design provisions adequate to minimize 
noise and glare from the site? 

Noise will probably only be an issue during daylight hours at 
summer camps. The primary source of noise is likely to be the 
proposed sports field, which is not in close proximity to 
residences on other parcels. 

There is no potential for significant glare from the site. 
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(7) Will a Flood Hazard Permit be required? 

A flood hazard area is located on the western part of the 
property, where no structures or activities are proposed. As a 
result of the topography of the property, the proposed structures 
and activities will be located at a significantly higher 
elevation than the flood zone, and will be at no risk from 
flooding. 

TESTIMONY 

WRITTEN TESTIMONY 

I 
I 
I 

_j 

I 
j 
j 

J 

PROPONENT TESTIMONY: The applicant submitted written testimony in 
support of the proposal. He quoted ORS 215.441 concerning the 
reasonable use of church property for activities customarily 
associated with religious practice. He made the case that all of 
the facilities applied for are in this category. 

The applicant's attorney submitted written testimony. He stated 
tha_t the present application is different from the Timberline 
Baptist Church case, and argued that denial of the proposed uses 
would impose a substantial burden on the religious practices of 
the diocese. 

He also submitted written testimony stating that Commissioner 
Arlene Curths should recuse herself because she had indicated 
bias against rural development by signing a petition requesting a 
moratorium of destination resort development. 

The applicant's representatives submitted written testimony 
stating that the applicant is in favor of providing an emergency 
access from the property to the Powell Butte Highway, and 
questioning whether the 10 feet additional road right-of-way 
requested by the Roadmaster can be provided in the form of an 
easement. They submitted a revised site plan showing the proposed 
emergency access. 

OPPONENT TESTIMONY: One letter was received in opposition to the 
proposal. The writer stated that he is concerned about impacts on 
traffic and area agriculture. He stated that the proposal will 
take irrigated land out of production. 
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ISSUES RAISED BY 1000 FRIENDS OF OREGON 

The Central Oregon Advocate for 1000 Friends of Oregon (July 25, 
2007), called attention to a 2002 LUBA decision (42 Or LUBA 204} 
which held that the term "church" in ORS 215. 28 3. ( 1) (b) should be 
interpreted to exclude residences and other housing, and retreat 
facilities. In the same decision LUBA held that local ordinances 
cannot expand on the uses allowable under the above ORS 
subsection. 

In the present case, however, the proposed retreat and gathering 
center with camping facilities is proposed to be approved as a 
community center/private park rather than as a church, in 
accordance with Subsection 18.160.050(5), which specifically 
permits these as conditional uses in the EFU-3 zone. Only the 
chapel is proposed to be approved as a church. 

Under the above decision, the Bishop's manse cannot be approved 
as a use in conjunction with a church, as initially proposed by 
Planning staff. However, the manse is to replace an existing 
residence on the property, and can be approved on that basis 
under CCC 18.156.010(4). 

In the same communication, the 1000 Friends Advocate stated that 
the proposal cannot be approved because it represents an urban 
level of development, and an exception to Goal 3 (Agricultural 
Lands) has not been requested. She also stated that location of 
the facility in the proposed location is not essential to serve 
the area as required by the conditional use standard under CCC 
18.160.050, and will have adverse impacts on agriculture and on 
the livability, value, and appropriate development of surrounding 
properties, and the surrounding area compared to the impact of 
development which is permitted outright. She stated that it will 
therefore not be consistent with the Comprehensive Plan, and with 
the objectives of the Zoning Ordinance and other applicable 
county policies and regulations, as required by CCC 18.160.020. 
In an earlier communication of July 24, 2007, the 1000 Friends 
Central Oregon Advocate called attention to ORS 215.283(2) (e). 
This statute indicates that the following are permitted: 
"Community centers owned by a governmental agency or a nonprofit 
community organization and operated primarily by and for 
residents of the local rural community." 

The Advocate pointed out that the facility is to serve the entire 
Roman Catholic community of Central and Eastern Oregon, and will 
not be operated primarily by and for residents of the local rural 
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community (Powell Butte). 

The Advocate also stated that the proposed church (chapel) is not 
necessary, as the Powell Butte community is adequately served by 
nearby churches of the same denomination. However, churches in 
EFU zones are addressed by ORS 215.283(b), and 
ORS 215.441(1-2). Neither of these statutes states that a church 
must be necessary to serve the local community in order to be 
approved. 

VERBAL TESTIMONY 

I 
] 

I 
J 
J 
J 

OFFICIAL TESTIMONY: Crook County Attorney Dave Gordon stated that 
an important question is whether adverse county action on the 
proposal would place an undue burden on religious practice. He 
said that legal precedent indicates that land use laws in 
themselves are not a burden on religion, and that the question of 
whether the facility will serve the local area is legitimate. He 
said that a church is an outright use in an agricultural zone 
under state statutes. 

Gordon stated that the decision on whether or not to recuse 
herself is up to Commissioner Curths. He said that her 
participation in the discussion on the issue may influence other 
commissioners, even if her vote is not decisive. 

PROPONENT TESTIMONY: A representative of the applicant stated 
that the diocese looks upon the proposal as a single unit. She 
said that the Diocese of Baker includes 19 counties in Oregon, 
and is looking for a central location in the area it serves. She 
said that the proposed chancery was to be an administrative 
center for the diocese. 

She discussed the ORS regulations pertaining to churches, and to 
private parks and campgrounds, in agricultural zones. She said 
that the applicant is not seeking approval for a parish church at 
this time, as the approved chapel is to mainly serve summer camp 
and retreat participants on the property. 

Another representative of the applicant reiterated that the 
chapel is not a parish church. 

Another representative testified that the chancery for the 
diocese is presently in Bend, while the cathedral is in Baker 
City. She said that this is the only diocese in the United States 
where the chancery is so far from the cathedral. 

Exhibit B 
Page 19 of 26



7 
7 

I 

• 1 

I 

7 . 

I 
J 
. I 
J 
J 

Roman Catholic Bishop of the Diocese of Baker, Inc., Decision 
C-CU-2337-07 
Page 20 

Another representative discussed provision for open space on the 
site. He stated that lighting will be directed downward as to not 
impact adjacent properties, and that the buildings will be 
designed to resemble traditional farm and ranch structures in the 
Powell Butte area. He also addressed the phasing of the project. 

The applicant's attorney reiterated his request that Commissioner 
curths recuse herself. He said that her failure to do so could 
jeopardize the Commission decision on appeal. He discussed the 
Bechtold 2002 LUBA case, and the Federal Freedom of Religion Act. 
He said that only the chapel is being applied for as a church. He 
also discussed the relevance of RLUIPA to the application. 

The applicant discussed the service area of the Diocese, the 
retreat system, youth camps, the proposed number of employees, 
and the search for alternative sites. He discussed the purpose 
and functioning of the proposed chancery ,the roles and specific 
work of the employees at the chancery, and intended use of the 
facilities by Catholic and other groups. 

Two other persons testified in support of the application. One 
stated she supports the application as it is consistent with the 
rural area and is a quiet use of the property. 

OPPONENT TESTIMONY: The owner of a neighboring parcel testified 
against the proposal. He said that the applicant had told him 
that the chapel would not be built for ten years, and that there 
would be only one week of summer camp per year. He said that the 
proposal will have a serious impact on his cattle. He said that 
the Brasada destination resort is causing more traffic in the 
area, and the present proposal will worsen traffic problems. He 
said that it does not seem fair to the farmer and rancher. 

Another person testified in opposition. She said that she owns 
over 132 acres on the west side of the property. She said that 
she supports the church, but not the rest of the proposal. She 
said that it will affect her farm operation and increase traffic. 
She said that she is concerned about the proposed RV park. She 
said that she does not want children on her property, and wants 
the applicant to be required to put up an eight-foot fence if the 
proposal is approved. 

Another person testified against the proposal. She said that she 
bought property in the area with her sisters four years ago in 
order to farm it, and the proposal will interfere with their farm 
operation. 
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Another person stated that she is against the proposal because of 
the extensive amount of uses on the property, including 
playgrounds, cabins, and the chancery. 

Another person stated that she is opposed to the business element 
of the chancery, and is also concerned about lighting and the 
effect the proposal will have on residents and livestock in the 
area. 

Another person stated that he has no objection to a church, but 
is opposed to the rest of the proposal because of its possible 
effect on traffic and the agricultural nature of the area, 
particularly if large events are held. 

COMMISSION-STAFF DISCUSSION 

l 

. J 

.1 

J 

l 

At the beginning of the hearing Commissioner Curths responded to 
the bias challenge and stated that she interprets planning law 
impartially, regardless of her personal feelings, and will not 
recuse herself. Commissioner Weberg said that he did not recuse 
himself in a similar situation. 

Commissioner Kambak indicated that she observed a lot of traffic 
during the Commission site visit. She stated that the property is 
not a good place for a summer camp and retreat center, because 
children attending functions will be in danger from traffic. She 
said that safety has not been adequately discussed. 

County Attorney Gordon discussed his legal opinion that a chapel 
and manse could be related to religious practice. However he 
indicated that the Commission should consider this issue as well 
as whether the chancery could be considered related to religious 
practice as it is a business office which may not have to be 
located in proximity to religious facilities. 

Commissioner Wells stated that the Commission is not in a 
position to decide whether the chancery is related to religious 
practice, but that that determination should be left up to the 
religious denomination concerned. 

Kambak said that the facilities will not primarily serve local 
residents. She said that some diocesan functions will continue to 
take place in Baker City and in Bend if the proposal is approved. 

Wells said that the Powell Butte Community Church has a business 
office. 
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CUrths said that the Catholic Dictionary defines a chancery as a 
business office, which is a use not allowed on EFU land. She said 
that the other uses can be allowed in a farm zone. 

Wells said that there is no agreement on what constitutes 
religious practice, and that the Commission should not dictate 
what a religion should do. 

Kambak said that the County Code permits some things and not 
others. She said that testimony indicates that religious services 
will not be held in the chapel every week. She said that the 
County has other nonresource lands which could be used for the 
proposed uses, and that area farmers have legitimate concerns. 
She said that the manse is permissible as a replacement 
residence, but that she is not comfortable with the retreat 
center in the proposed location. She said that the area is not 
safe because of traffic, and children should not be there. She 
said that the entire proposal does not have to be approved as a 
unit. She said that the Commission must think of the needs of 
Crook County. 

Commissioner McDermott stated her opinion that, if religious 
activity is permitted on the site, the chancery cannot be denied. 
She said that the chancery will generate a low level of activity. 
She stated that the term "community" is not necessarily 
restricted to the immediate area of the proposed use. She said 
that there has been heavy traffic in the area for 45 years. She 
added that traffic generated by the Lord's Acre Sale does not 
create a problem because it is well managed, and that traffic 
generated by retreat center activities can also be managed. 

Gordon stated that a church is an outright use, and anything 
which is a part of religious practice is also an outright use. 
He said that a key question is whether not allowing the chancery 
would constitute a "significant burden" on religion . 

Commissioner Payne said that apparently no other location has 
been found which is better. He said that traffic and other 
impacts have been addressed, and he is in favor of approval. 

Kambak said that she has seen better parcels, on nonirrigated 
land. She said no evidence about other locations has been 
submitted. Payne said that testimony about an extensive search 
has been submitted, and denial would be a significant burden on 
religion. 

Exhibit B 
Page 22 of 26



7 
I 

I I 

Roman Catholic Bishop of the Diocese of Baker, Inc., Decision 
C-CU-2337-07 
Page 23 

Weberg stated that the motion for approval must reflect the 
Commission discussion. He stated that most churches have a 
business office, and he does not see how the chancery can be 
denied. He stated that he does not think this is the right place 
for the facility, but that no other place has been found. 

DECISION 

1 

I l 
l 

Curths moved for denial in part and approval in part, as follows: 

"I move that we approve and deny in part C-CU-2337-07, the Roman 
Catholic Church application so that the chancery offices are 
denied and the remainder is approved for the following reasons: 

The Chapel is an outright permitted use in the EFU as a Church 
under ORS 215.283.l(b). 

That the retreat and community center and campground are 
conditional uses under ORS 215.283(2) (e) and the Crook County 
Code§ 18.24.020(7). 

That the applicant has shown compliance with regard to State law 
and the Crook County Code for the retreat, community center and 
campground elements based on testimony and substantial evidence 
in the record. The applicant has provided a traffic impact 
analysis for total buildout; the road master has limited the 
access to minimize impacts; the large open field on subject 
property provides buffer exceeding the 100 ft separation of 
dwellings in an EFU zone. 

The Community Center element, while not being primarily by and 
for local residents as required by ORS 215.283(2) (e), may serve 
local residents in some form and such a use would be allowed 
outright pursuant to ORS 215.441 as an "activity customarily 
associated with the practices of the religious activity". 

That the Chancery, an administration and business office of the 
Diocese, is not an outright or conditional use in the EFU zone or 
an "activity customarily associated with the practices of the 
religious activity" under ORS 215.441. Furthermore, the 
administration and business offices are not allowed in the EFU 
zone pursuant to ORS 215.283 or ORS 215.441 under the Bechtold 
case. 

Additionally the administration and business offices do not 
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constitute a "religious institution", "religious assembly", or 
"religious exercise", and therefore there is no substantial 
burden on the Roman Catholic Church under State or Federal law 
that require their approval under RLUIPA. 

This approval is based upon the submitted site plan minus the 
location of the chancery, with the requirement that no structural 
uses are to be allowed within the open space area along the 
western side of the property, except for the construction of the 
emergency access point along the Bend - Powell Butte Highway." 

McDermott seconded the motion. It was approved by a 4-3 vote of 
the Commission. 

CONDITIONS AND REQUIREMENTS 

The subject application is hereby APPROVED, subject to the 
following CONDITIONS and REQUIREMENTS: 

(1) The staff analysis is hereby incorporated in the decision. 

(2) Development is to be in accordance with the final site plan 
submitted by the applicant, except that the chancery is not to be 
included. 

(3) The necessary building permits are to be obtained prior to 
any construction. 

(4) DEQ requirements for a sewage system are to be adhered to. 

(5) Domestic water is to be obtained from Avion Water Company. 

(6) All requirements of the Crook County Roadmaster are to be 
adhered to. 

Dated this 14th Day of November, 2007 

W.R. Gowen, COMMISSION CHAIRMAN 

Gordon Moore, COMMISSION 
SECRETARY 
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NOTICE TO APPLICANTS 

l 
l 

I l 
l 

Building permits are to be obtained no earlier than 
8:00 a.m. on Tuesday, November 27, 2007, and no later than 
5:00 p.m. on November 14, 2011. This permit is to expire at 
5:00 p.m. on November 14, 2011 unless building permits are 
force, or reasonable construction has taken place. An 
extension must be applied for prior to the above expiration 
date and time. 

NOTICE TO PERSONS PROVIDING TESTIMONY 

The above approval may be appealed in writing to the Crook 
County Court no later than 5:00 p.m. on Monday, November 26, 
2007 on payment of an appeal fee of $1850.00 + 20% of the 
initial application fee. The appellant must also provide 
transcripts of the relevant meeting tapes at the appellant's 
expense. Cassette tape dubbing is available at $5.00 per 
tape. 

Appeals must be submitted to the Crook County Planning 
Department, 300 NE Third Street, Prineville, Oregon; and 
must be received, together with the appeal fee and advance 
deposit, by the Planning Department no later than the 
above time and date. 
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l 
7 Diocese of Baker 

Cascade View Retreat Center 

Three Year Retreat Center Operating Cost Summary for Kerygma 

Expense 2017 2018 2019 3 Yr Avg 

Licenses & Registrations $ 584 $ 577 $ 607 $ 589.33 
Supplies* $ 13,669 $ 19,685 $ 17,955 $ 17,103.00 
Prop/Liab Insurance $ 12,314 $ 12,855 $ 15,251 $ 13,473.33 
Rep/Maint-Bldgs & Land $ 6,409 $ 6,536 $ 6,082 $ 6,342.33 
Rep/Ma int-Equipment $ 3,387 $ 3,386 $ 5,710 $ 4,161.00 
Telephone** $ 1,273 $ 1,312 $ 1,432 $ 1,339.00 
Utilities-Garbage $ 594 $ 2,185 $ 1,931 $ 1,570.00 
Utilities-Gas/Electric $ 17,318 $ 13,869 $ 14,750 $ 15,312.33 
Utilities-Water $ 11,265 $ 13,427 $ 11,111 $ 11,934.33 
Util ities-1 nternet $ 1,103 $ 1,457 $ 1,319 $ 1,293.00 
Utilities-Fire Alarm Serv $ 504 $ 504 $ 504 $ 504.00 

Total $ 68,420 $ 75,793 $ 76,652 $ 73,622 

*Supplies: No food was included in this number as that is a variable cost directly linked with individual events 
held. This is basically for fuel for the mowers, miscellaneous supplies like work gloves, pillows, matress 
covers cleaning and products, etc. 

**Telephone: This expense is for the required land lines we must keep active for fire alarm system 
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Crook County Planning Department
300 N.E. Third Street, Room 11

Prineville, OP.97754
Phone: 541-447-8156

\
\

s'

c-cu- 2331-
Administrative
Non-residential

$600.00
$1,000.00

Conditional Use Application

NOTICE TO ALL APPLICANTS

The Crook County Planning Department is required to review all applications for accuracy
and to determine whether the staffand/or Planning Commission have the information
needed to make a decision. County Ordinances allow the County 30-da1's to determine
whether the application is complete. If the Planning Department determines that your
application is incomplete, you will be requested in writing to provide the missing
information and a decision on your application will be postponed until the information is

received. State law requires that all information to support an application be available for
public inspection at our office 20 days before a Public Hearing. Any information submitted
after this date may require a postponement of the hearing date if necessary. Please make
sure your application is complete. THE BURDEN OF PROOF LIES ON THE OWNER
AND/OR REPRESENATIW

OIYNER.
Last Name: Roman Catholic Bishoo of the of Raker- Inc.
First Name.'Attention: Robert F. Vasa, Bishop
Mailing address: PO Box 5999
City:Bend State: OresonZip: 97708
Daytime phone: (541) 388-4004

AGENT.
Lost Name: First Name.' Karen
Mailing address: David Evans and Associates. Inc.. 320 SW Upper Terrace Dr. Ste 200
ctU: Bend State: Oregon Zip: 97702
Daytime phone: (54! 389-7614 Cell Phone: (_)
Email: kls@deainc.com
(MUST SIGN THE ATTACHED LETTER OF AUTHORIZATION)

IConditional Use Application - 6/21/05

Swirskv
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o
I hereby make application to the Crook County Planning Commission for a Conditional
Use Permit to secure authorization for: Catholic Communitv Center on land zone EFU-3
in Crook County.

LOCATION OF PROPERTY

Township 16 South, Range 14 East, Section(s) 20 Tax Lot(s) 100 Zoning EFU-3
Physical address of subject property: U427 SW Alfulfa Road, Powell Butte

TAX LOT CARI)

A copy of the "Tax Lot Card" with history from the Crook County Assessor's Office

SERVICES AND IMPROVMENTS

a

l. Water will be supplied by:

_ Community system (need sign-off
{ Existing Individual Well

Shared well

{ Other (specify) Future Avion WD
_Proposed Individual Well

Authorized llater Community System
Authorized Signature: Not applicable at this time Date:
(or) a signed authorized letter must be attached to this application. (No exceptions)

2. Sewase Disposal-Will be disposed by:

{ Septic system: Copy of Septic Approval

Sewage Disposal Authorized Signature: Date: _
(or) a signed authorized letter must be attached to this application. (No exceptions)

3. Located in Fire Protection District: Yes {or No 

-4. Utility Services, public and private:
{ Power, Company name Central Electric Cooperative
r/ Phone, Company name Owest
{ Othe., Cascade Natural Gas

ROADS

Access to property: County { fublic- *Private- State 

-(check 
one only)

Existing and/or Proposed

* Note: If private easement, provide legal recorded documentation.

I propose to meet the standards governing conditional uses, as established by Title 18,
Chapter 18.160 - Conditional Uses, and as shown on the plans and specifications

Conditional Use Application - 6/21/05 2

Exhibit D 
Page 2 of 60



o o
submitted with this application, or I have submitted a specific request for any variances
thereto.

****NOTE****.. A copy of the Warrantv Deed indicating the current property owner
must be attached with this application.

The following material must be submitted with this application, as required by
Section 9.020 of the Zoning Ordinance:

I Detailed olot olan showine:
(a) Property dimensions including outline of property;
(b) Direction of North;
(c) All roads existing and proposed, include road names;
(d) Access (driveway) existing & proposed, include circulation

patterns, parking, loading and unloading areas (if applicable) and
any easements to or on the property;

(e) Size and location of all existins & prooosed structures. Intended
use ofeach structure.

(0 Location of water supply, well, or cistern with distance to the
septic system aryldwelling.

(g) Location of septic svstem with drain field and replacement drain
field arex. (For assistance with location contact 447-8155 Crook
County Environmental Health Department).

(h) Location of water risht and/or irrigation canal/ditch on property,
if applicable with distance from all structures.

(i) Location of creeks, streams, ponds, springs, or other drainage ways
with distance to all structures.

0) Distance from all structures to all property lines.
(k) Location of any rimrock on the property.

The "Site Plan" or "Plot Plan" must be submitted on 8l/2 x II oaoer.

* * * * * * * * * *** * ** *** ** ************ * * * * **** * ******** * ** * * **** * * * * * * * * * * * * *

JConditional Use Applicotion - 6/2 I /05

!lalllllllllllllllllllltlltttltltttltttttllllllllllllllllllllalllllllllll
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BURDEN 0F PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUN]TY CENTER

APPLICANT/OWNERS:

Roman Catholic Bishop of the Diocese of Baker, Inc.
Attention: Robert F. Vasa, Bishop
PO Box 5999
Bend, Oregon 97708
s4l-388-4004

ENGIN EERI NG/SURVEYI NG/PLANNING :

David Evans and Associates, Inc.
Attention: Dave Olsen, LA, or Karen Swirsky, AICP
320 NW Upper Terrace Drive, Suite 200
Bend, Oregon 97702
54t-389-7614
dpo(@deainc.com or kls@deainc.com

ARCHITECT:

DKA Architecture and Design, PC
Attention: John Kvapil, Principal
780 NW York Drive, Suite 201
Bend, Oregon 97701
541-383-1898

REQUEST:

The Applicant requesting a Conditional Use Permit for a Catholic Community Center on land
zone EFU-3 in Crook County.

PROJECT DESCRIPTION:

The proposed Catholic Community Center is intended as a retreat and gathering place for the
Roman Catholic Diocese of Baker. The Baker Diocese includes the counties of Baker, Crook,
Deschutes, Gilliam, Grant, Harney, Hood River, Jeffbrson, Klamath, Lake, Malheur, Morrow,
Sherman, Umatilla, Union, Wallowa, Wasco and Wheeler, with a total area of 66,825 square
miles. There is currently no place for the Diocese to hold retreats and other events important to
the Catholic community of eastern and central Oregon. The Community Center will offer the
members of the Baker Diocese a place for retreats, educational programs, and church-related
events such as weddings, holiday observations, and services.

As proposed, Catholic Diocese of Baker Community Center includes the following elements:

Phase l:
. Chancery(administrativebuilding)
. Chapel
. Retreat Center (in existing barn to be renovated) and playfield, Manse (Bishop's Residence, replacement of existing dwelling). Staff house (no kitchen)
. Five bunk houses (for overnight accommodation, no kitchens). Bathhouse (restroom/shower building)

P\D\DKAAOOOl\INFO\PLANNING\BURDEN OF PROOF.DOC 30 April 2007I
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BURDEN OF PROOF: COND]TIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

' Campfire circle
. Recreational vehicle camping area (12 spaces)
. Pole barn (two existing)

Phase 2 (Future):
. Parish Church, Parish Hall, and associated parking

FINDINGS OF FACT

A. LOCATION

The property is located at the southwest corner of Powell Butte Highway and Alfalfa Road. The
physical address of the property is 14427 SW Alfalfa Road, Powell Butte, Oregon. The Crook
County Assessor's map identifies this property as 16-14-20, Tax Lot 100.

B. ZONE AND PLAN DESIGNATION

The subject properly is zoned EFU-3 on the County's zoning and plan maps.

C. SITE DESCRIPTION

The subject property is 37.89 acres in size. The property is roughly square in shape and is lo-
cated southwest of the junction of Powell Butte Highway and Alfalfa Road. The subject prop-
erty consists of lowland pasture along the western portion, with a steep bluff separating the pas-
ture from the upland portions of the site. There are western junipers across the property, mainly
along the bluff. There is an existing house, constructed in 1920, along with a newer barn and
several outbuildings.

D. SURROUNDING ZONING AND LAND USE

All adjoining properties are located within the EFU-3 zone in Crook County. Land uses are a
mix of larger agricultural parcels, government owned rangeland, and smaller hobby farms.
Brasada Ranch Resort is located several miles east of the properfy. The City of Prineville is ap-
proximately l2 miles east, Redmond is around 7 miles west, and Bend about l8 miles southwest
of the property.

E, APPLIGABLE CRITERIA

Oregon Revised Statutes (ORS)

ORS 215.283(l) permits churches and cemeteries in conjunction with churches in exclusive farm
use zones. ORS 215.283(2) allows the following nonfarm uses to be established in the exclusive
farm use zone, subject to the approval ofthe governing body:

. Private parks [...] and campgrounds.

. Community centers owned by a [ ..] nonprofit community organization and operated pri-
marily by and for residents of the local rural community.

ORS 215.441(l-2) describes the use of real property for religious activity;and how counties may
regulate of property used for religious activity, as follows:.

(1) lt a church, synagogue, temple, mosque, chapel, meeting house or other nonresidential

P\D\DKAAOOOlUNFO\PLANNING\BURDEN OF PROOF.DOC 2 30 April 2007

Exhibit D 
Page 5 of 60



oI
BURDEN OF PROOF: GONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

place of worship is allowed on real propefty under state law and rules and local zoning
ordinances and regulations, a county shall allow the reasonable use of the real property
for activities customarilv associated with the practices of the relioious activitv, including
worship servrces, religion c/asses, weddings, funerals, child care and meal programs,
but not including private or parochial school education for prekindergarten through grade
12 or higher education. (emphasis added)

The subject proposal is for a Catholic Diocese Community Center, which functions as a retreat
for church-related activities, including a chapel, meeting room, outdoor gathering spaces, and
other uses customarily associated with such facilities.

Because the Baker Diocese serves a very large geographic region, the facility must necessarily
include overnight accommodations for attendees. These are simple and basic, including RV
camping and bunkhousest.

Other uses that are customarily associated with Catholic Diocese retreats include a manse or
house for the Bishop and a staff house. The staff house is set apart from both the Chancery and
the overnight bunkhouses, with individual rooms appropriate for staff or clergy. No kitchen fa-
cilities are proposed for the staff house. Both staff and overnight guests are expected to eat at the
Retreat Center as part of the retreat experience.

(2) A county may:

(a) Subject real property described rn subsecflon (1) of this secfion to reasonable
regulations, including site review or design review, concerning the physical charac-
ferisfics of the uses authorized under subsecfion (1) of this section; or

(b) Prohibit or restrict the use of real property by a place of worship described in
subsecfion (1) of this section if the county finds that the level of service of public fa-
cilities, including transportation, water supply, sewer and storm drain systems is nof
adequate to serve the place of worship described in subsection (1) of this section.

Crook County requires a conditional use permit for churches in order to determine that the pro-
posal is in conformance to these criteria. These criteria are addressed in the following sections
of this Burden of Proof.

Crook County Comprehensive Plan

Crook County Comprehensive Plan provides a framework for land use decisions by setting out
the goals and policies of the community so that decisions are consistent with the physical charac-
teristics, goals, and resources of the County. The Comprehensive Plan does not provide applica-
ble approval criteria, but is implemented through the County's Zoning Ordinance, which estab-
lishes the applicable approval criteria for specific applications.

Chapter 3 of the Crook County Comprehensive Plan, under the section entitled Agriculture, in-
cludes the following findings:

10. The provisions of ORS 215 also recognize and sef forth ceftain non-farm uses which
may be conditionally carried out with little or no conflict with area agricultural uses.
Such uses may be established separately or in conjunction with farm use, are pri-
marily commercially, industrially, or recreationally oriented, and in many cases may

I The proposed bunkhouses are hostel-like facilities with two rooms, each with sleeping accommodations for 8 peo-
ple and a bathroom. No kitchens are proposed in the bunkhouses

P\D\DKAAOOOl\INFO\PLANNING\BURDEN OF PROOF.DOC J 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

provide a means for secondary economic benefits to an agricultural enterpzse. ORS
215.213.

This finding in the Comprehensive Plan indicates that Crook County realizes and anticipated that
some appropriate nonfarm uses can be established without conflict with agricultural uses. Appli-
cant will demonstrate in this Burden of Proof that the proposed Diocese Community Center is
compatible with agricultural uses in the surrounding area.

Crook Gounty Gode

The Crook County Code (CCC) establishes zoning districts and regulates uses for specific land
use districts. Only select provisions of the CCC and only select provisions of the following
Chapters of the CCC apply to this application. The applicable provisions are listed below:

. Chapter 18.24 Exclusive Farm Use Zone, EFU-3

. Chapter 18.160 ConditionalUses

Chapter 18.24 Exclusive Farm Use Zone, EFU-3 (Powell Butte Area)

18.24.020 Conditionalusespermitted.

ln an EFU-3 zone, the following use and their accessory uses are permitted when author-
ized in accordance with the requirements of Chapter 18.160 CCC and this chapter.
(3) Churches.

The Applicant proposes a chapel and plans for a church in the future. The Applicant also pro-
poses uses that are "customarily assocrated with the practices of the religious activify" (ORS
215.441(l-2)). A Catholic Community Center customarily includes housing for the Bishop and
other staff and clerics, as well as a chancery (administrative offices to manage the retreat facility
and Diocese), and overnight accommodations. An existing dwelling will be replaced with the
Bishop's Manse, and a smallunit suitable for clerics and staff willbe constructed as part of this
project.

(7) Public and private parks. playgrounds, hunting and fishing preserves and
camporounds. and communitv centers owned and operated by a governmental
agency or a nonprofit community organization. (emphasis added)

The Applicant proposes a campus-style retreat which will include uses conditionally allowed un-
der this criteria. The Applicant proposes a private park, campground, and community center, as

follows:

Park: According to the Crook County Code (18.08.030 P), park "means a tract of land set apaft
and devoted for the purposes of pleasure, recreation, ornament, light and air for the general
public or, in the case of a private development, for invited guesf or controlled access use. Park
facilities include picnic area, trails, play field, parking area, restrooms and washrooms facilities,
boating facilities and associated areas that are for recreational marine craft including the
incidental sale of fuel, but excluding sa/e or storage of marine craft."

The Applicant proposes a private park intended for members of the Catholic Diocese of Baker,
with a playfield, parking area, and restrooms.

Campground: According to the Crook County Code (18.08.030 C), campground "n'reans an
area devoted to overnight temporary use for vacation, recreational or emergency purposes, but
not intended for residential purposes. A camping site may be occupied by a tent, traveltrailer or

P\D\DKAAOOOl \INFO\PLANNING\BURDEN OF PROOF.DOC 4 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

recreationalvehicle. Campgrounds do not include intensively developed recreational uses such
as swimming pools, tennis courts, refal sfores or gas stafions. "

The Applicant proposes a campground with l2 slips for recreational vehicles (RVs) with full
hook-ups. There will also be five bunkhouses for overnight accommodation. The proposed
bunkhouses are hostel-like facilities with two bathrooms and two sleeping rooms each. Each
bunkhouse includes bunks for l6 people. No kitchens are proposed in the bunkhouses.

A bathhouse/restroom building will be provided for use by people camping or RV-ing and for
day visitors. The road and RV pads will be surfaced with gravel. No intensive recreational uses
are proposed as part of the campground. A campfire circle and trails will be constructed as part
of the Community Center, providing an outdoor place for retreat-related events and worship.

Community Center: "Community Center" is not defined by the CCC. Community centers are
typically locations where members of a group of people may gatl,er for learning, activities, social
support, and events. In this particular case, the community center will serve as a retreat and
gathering place for members of the Catholic Diocese of Baker, which includes much of Eastern
Oregon. Currently, there is no such facility to serve the large geographic area encompassed by
the Diocese.

14. Single-family residential dwelling not in conformance with farm use subject to
ccc 18.24.080.

There is an existing single-family dwelling on the property. The house was constructed in 1920,
and is therefore a non-conforming use. The house is not habitable without significant
renovation. The Applicant intends to demolish the existing dwelling and replace it with the
Bishop's Manse.

18.24.040 Limitations of specific conditional uses.

ln addition to the general standards and conditions that may be attached to the approval
of a conditional use as provided by Chapter 18.160 CCC, the following limitations shall
apply to a conditional use permitted in CCC 18.24.020. A use allowed under CCC
18.24.020 may be approved where the county finds that the use will not:
(1) Force a significant change in accepted farm or forest practices on surrounding

lands devoted to farm or forest use; or

According to the data provided by Crook County GIS Service Center, there are 4l parcels within
one mile of the subject property that are zoned EFU. Of these, l2 parcels (29%) are smaller than
20 acres and are most likely to be hobby farms rather than income-producing agricultural busi-
nesses. In other words, the area is well-settled with residents and has been for some time. It is
probable that any changes to farm practices that could potentially result from the presence of
year-round residents in the area will have already occurred.

(2) Significantly increase the cost of accepted farm or forest practices on surround-
ing lands devoted to farm or forest use.

An applicant for a use allowed under CCC 18.24.020 may demonstrate that the
standards under subsecfions (1) and (2) of this section will be satisfied through
the imposition of conditions. Any conditions so imposed shall be clear and objec-
tive. (Ord. 18 S 3.030(4), 2003).

P\D\DKAAOOOlUNFO\PLANNING\BURDEN OF PROOF.DOC 5 30 April 2007
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BURDEN 0F PR00F: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

The proposed Catholic Community Center on the subject property will not increase the cost of
farm practices on surrounding lands. Members of the Catholic Community would be attending
the Center because of its quiet agricultural setting. Most residents of the Baker Diocese are fa-
miliar with agricultural practices in central and eastern Oregon and will expect similar uses to
surround the Center. The Diocese will alert the Catholic Community that the Center is located in
an area of active agriculture and to expect the presence of farm equipment on the roads, the
sounds of harvesting and crop maintenance equipment, and the other environmental factors that
are typical of Central Oregon agricultural practices. Most users of the Center, and the adminis-
trators of the Center itself, will be drawn from the rural counties of the Diocese and will be very
familiar with the circumstances of rural farm and ranch life.

It is this rural atmosphere that makes the site attractive for the kind of retreat experiences the
Diocese envisions. Thus any adjacent farm practices will not be adversely affected by the pres-
ence of the Diocese and any such farm practices will not adversely impact on the work of the
Diocese.

18.24.080 Limitations on nonfarm residenfial uses.

The county may approve a nonfarm residential dwelling upon a finding that the proposed
dwelling:

The CCC defines a dwelling as meaning "one or more rooms in a building designed for
occupancy by one family and having not more than one cooking facility." As defined by the
County, the Applicant does not propose any additional nonfarm residential dwellings on the
property. There is an existing dwelling on the property that will be removed and replaced with
the Bishop's Manse. This dwelling was built in 1920 and is therefore a nonconforming use. The
house is in serious disrepair. Other buildings that are designed for staff or visitor
accommodation will not include cooking facilities.

(1) Accepted Farm or Forest Practices. Will not seriously interfere with or force a
significant change in accepted farm or forest practices, as defined in ORS
215.203(2)(C), on nearby or adjacent lands devoted to farm or forest use, including
but not limited to increasing the costs of accepted farm or forest practices on
nearby lands devoted to farm use.

This application is for a Conditional Use Permit for a nonfarm use in the EFU-3 zone. The pro-
posed Catholic Cornmunity Center will not materially alter the stability of the overall land use
pattern of the area, as defined in Oregon Revised Statutes 215.203(2)(c), for the following rea-
SONS:

According to the data provided by Crook County GIS Service Center, there are 4l parcels within
one mile of the subject property that are zoned EFU. Of these, l2 parcels (29%) are smaller than
20 acres and are most likely to be hobby farms rather than income-producing agricultural busi-
nesses. In other words, the area is well-settled with residents and has been for some time. It is
probable that any changes to farm practices that could potentially result from the presence of
year-round residents in the area will have already occurred.

(2) Land Use Pattern. The dwelling will not materially alter the stability of the overall land
use pattern of the area. ln determining whether a proposed nonfarm dwelling will alter
the stability of the land use pattern in the area, the county shall consider the
cumulative impacts of new nonfarm dwellings on other lots or parcels in the area. lf
the application involves the creation of a new parcel for the nonfarm dwelling, the

P\D\DKAAOOOl\INFO\PLANNING\BURDEN OF PROOF.DOC 6 30 April 2007
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BURDEN 0F PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

county shall consider whether creation of the parcel will lead to the creation of other
nonfarm parcels, to the detriment of agriculture in the nonfarm parcels, to the
detriment of agriculture in the area. To address this standard, the applicant shall:

(a) ldentify a study area representative of the surrounding agricultural area
including adjacent and nearby land zoned for exclusive farm use. Nearby
lands zoned for rural residential or other urban or nonresource uses shall
not be included;

At the County's direction, the Applicant considered a study area of approximately one mile
radius surrounding the subject property. The Applicant requested and received a summary of
properties surrounding tlie subject parcel. This information, in addition to additional research
into soiltypes and water rights, rvas used to analyze the potential effects of the proposed
Catholic Community Center on existing land use in the area.

(b) ldentify the types and sizes of all farm and nonfarm uses and the stability
of the existing land use pattern within the identified study area; and

Table I summarizes the EFU-3 parcels within the one-mile study area.

Table 1: Stu Area Parcel Summa
Tax Map Size (acre) Distance from Site
1 6-14-000000900 4,552.15 Q.25 miNW
16-14-080000101 39.08 1mi N
1 6-1 4-080000200 40.00 1mi N
1 6-14-090000700 78.78 lmiNE
16-'14-160000100 303.68 0.2 miNE
'16-14-160000101 94.66 0.5 miNE
1 6-1 4-1 600001 02 19.28 0.17 mi NE
1 6- 1 4- 1 60000200 23.00 0.22 mi NE
1 6-14-1 60000201 3.87 0.5 mi NE
1 6-14-1 60000202 9.27 60 feet NE
1 6-1 4-1 60000203 4.80 0.18 miNE
1 6-14-1 60000204 4.80 0.12 mi NE
1 6-14-1 60001 301 4.68 0.47 mi NE
16-14-170000100 39.10 0.67 miN
1 6-1 4-1 70000200 119.10 0.45 mi N
1 6-1 4-1 70000300 10.87 0.29 mi NW
1 6-1 4-1 7000030 1 68.23 80 feet NW
1 6-1 4-1 70000400 75.02 60 feet N

1 6-14-2000001 00 37.89 Subiect property
16-'14-200000200 4.41 Adjacent S
16-14-200000201 43.70 0.2 miS
16-14-200000202 31.22 Adiacent S

1 6-14-200000300 38.44 0.46 mi S
1 6-14-200000400 132.00 Adiacent W
1 6-14-200000401 38.1 6 0.22miW
1 6-1 4-200000402 12.08 0.22 mi SW
1 6-1 4-200000403 14.52 0.45 miSW
1 6-1 4-200000404 118.19 0.22 miSW

1 6-14-200000600 153.62 0.45 miW
1 6-14-21 0000200 31.88 60 feet E
16-14-210000201 6.63 60 feet E
1 6-14-21 0000300 34.85 70 feet SE

P\D\DKAAOOOl UNFO\PLANNING\BURDEN OF PROOF.DOC 7 30 April 2007
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Table 1 continued
16-14-210000400 317.00 0.23 miSE
16-14-21 0000500 4.25 0.18 mi E
I 6-1 4-2800001 00 222.50 0.94 miSE
1 6-1 4-280000200 14.43 1.1 miSE
1 6-1 4-28000020 1 64.03 0.67 mi SE
16-'14-280000300 37.61 lmiSE
1 6-14-2900001 00 39.26 0.67 mi S
1 6-14-290000200 157.66 0.67 miW
1 6-1 4-290000300 40.00 1 miS

(c) Explain how the introduction of the proposed nonfarm dwelling will not
materially alter the stability of the land use pattern in the identified study
area.

The applicant's evidence shall be sufficient to enable the county to make
findings on these as well as other applicable requirements.

The land use pattern in Crook County as a whole is changing, as the area is one of the fastest
growing counties in Oregon. At one time, the area was entirely agricultural (pasture, crops, and
dry land grazing). Crook County has recently approved the Brasada Ranch Resort, several miles
to the east of the subject property. The Eagle Crest/Brasada Ranch destination resort has agreed
to provide funds for property acquisition and reconstruction of the Powell Butte Highway curve
located to the north ofthe subject parcel.

However, in spite of the rapid growth in Central Oregon, the area of the subject property appears
to have remained fairly stable. Of the 4l parcels identified in the study area,28 (68%) have
dwellings on them, and nine of these have more than one dwelling. Twenty-one dwellings were
constructed in or before 1985, including one propefty that has two dwellings, both constructed
before 1985. One dwelling was constructed between 1985 and 1993. Nine additionaldwellings
have been constructed since 1993. In other words, the area is well-settled with residents and has
been for some time. Any changes to farm practices that could potentially result from the pres-
ence of year-round residents will have already occurred.

In comparing the 1995 aerial to the 2005 aerial, it does not appear that land use has changed in
the ten years between photographs. Some of the parcels have gone from flood irrigation to pivot
irrigation, but there does not appear to be a significant change in the amount of farm land. The
area appears to have a fairly stable land use pattern, in spite of the rapid population growth of
Central Oregon. Because the proposed use is well-buffered from the surrounding uses, and be-
cause there is an existing population of people already living in the area, the proposed use will
not limit or alter existing agricultural practices in the area.

(3) UnsuitabilityforAgriculture.

(a) The dwelling is sifuated upon a lot or parcel, or a portion of a lot or parcel,
that is generally unsuitable land for the production of farm crops and
livestock, considering the terrain, adverse soil or land conditions, drainage
and flooding, vegetation, location and size of the tract. A lot or parcel shall
not be considered unsuitable solely because of size or location if it can
reasonably he put to farm use in conjunction with other land. A lot or
parcel is not "generally unsuitable" simply because it is too small to be
farmed profitably by itself. lf a lot or parcel can be sol4 /eased, rented or
otherwise managed as a part of a commercial farm or ranch, it is not
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"generally unsuitable." A lot or parcel is presumed to be suitable if it is
composed predominantly of C/ass I - Vl soils. Just hecause a /ot or parcel
is unsuitable for one farm use does not mean it is not suitahle for another
farm use.

The subject property has two soil types. It is approximately 49Yo Ayersbutte gravelly ashy sandy
loam,0-3%o slopes and 51%o Era ashy sandy loam 0-3% slopes. Properties abutting the subject
property have these same soils in addition to other soils. The Ayersbutte soil has a capability
subclass of 6s (non-irrigated) and 4s (irrigated). The Era soilhas a capability subclass of 6s
(non-irrigated) and 3c (irrigated).

The development proposed on the subject property will occur on the Ayersbutte soil. With irri-
gation this soil has a capability rating of 4s. A class 4s soil has severe limitations restricting the
choice of plants and require carefulmanagement. The capability subclass of "s" signifies root
zone limitations. The Ayersbutte soil has a cemented pan at approximately 26 inches below the
surface and rock at the surface that make it unsuitable for mechanical preparation and planting.
The soil will support rangeland vegetation.

The higher quality soils (Era ashy sandy loam) are located in the southwestern portion of the site,
below the bluff that divides the property, and will be retained in pasture uses.

(b) lf the parcel is under forest assessment....

The parcel is not under forest assessment.

(4) Other Conditions Deemed Necessary. Complies with such other conditions as the
county considers necessary.

The Applicant is willing to comply with reasonable conditions imposed by the County.

(5) Creation of Lot. The dwelling will be sited on a lot or parcel created before January
1, 1983, or on a lot or parcel created after January 1, 1993, pursuant to CCC
1 8.24.070(4) or 1 8.20.070(4).

The parcel was created in 1958 and therefore meets this criteria.

(6) Disqualification from Farm Deferral. Prior to final approval of a building permit for a
use governed by this secfion, the entire lot or parcel upon which the nonfarm
dwelling will be located must be disqualified for farm assessments pursuant to ORS
215.236. (ord.18 S 3.030(8), 2003)

The Applicant understands and agrees to this condition.

18.24.100 Yards.

ln an EFU-3 zone, the minimum yard setback requirements shallbe as follows:
(1) ln the exclusive farm use zone (EFU) the minimum setback of a residence or hab-

itahle structure from a property line shall be 100 feet.

The proposed Bishop's Manse will be set back more than 100 feet from any property line;the
manse will be approximately 300 feet from the eastern property boundary, 150 feet from the
southern boundary, 850 feet from the western boundary, and I 100 feet from the northern bound-
Lry.
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(a) lf a parcel in the EFU zone is nonbuildable as a result of the habitable
structure setback requirements, fhe commission may consider a condi-
tional use application from the landowner to adjust the setback require-
ments to make the parcel buildable.

No set back adjustments are needed or requested.

(2) The minimum sefbacks for all accessory structures are:

(a) Front yard setbacks shall be 20 feet for property fronting on a local minor
collector or marginal access street, 30 feet from a property line fronting on
a major collector ROW, and 80 feet from an arterial ROW unless other pro-
yisions for combining accesses are provided and approved by the county.

(b) Each side yard shall be a minimum of 20 feet, except on corner lots or par-
cels where the side yard on the street side shal/ be a minimum of 30 feet.

(c) Rear yards shall be a minimum of 25 feet. (Ord. 18 S 3.030(10), 2003)

No accessory building will be closer than 150 feet to the northern boundary (side yard), 400 feet
to the westem boundary (rear yard), or 150 feet to the eastern boundary (front yard). An existing
pole barn out-building, which will be utilized as a support building for the Community Center, is
located about 25 feet from the southern property boundary (side yard).

CHAPTER 18.160 CONDITIONAT USES

1 8.1 60.020 General criteria.

ln judging whether or not a conditional use proposal shall be approved or denied, the
commission shall weigh the proposal's appropriateness and desirability or the public
convenience or necessify fo be serued against any adverse conditions that would result
from authorizing the particular development at the location proposed and, to approve
such use, shall find that the following criteria are either met, can be met by obseruance
of conditions, or are not applicable:

(1) The proposal will be consistent with the comprehensive plan and the obiectives of
the zoning ordinance and other applicable policies and regulations of the county.

As discussed above, the Crook County Comprehensive Plan anticipates that some uses other than
farm uses will take place on EFU land. The Crook Counfy Comprehensive Plan provides a

framework for land use decisions by setting out the goals and policies of the community so that
decisions are consistent with the physical characteristics, goals, and resources of the County.
The Comprehensive Plan does not provide applicable approval criteria, but is implemented
through the County's Zoning Ordinance, which establishes the applicable approval criteria for
specific applications. Chapter 3 of the Crook County Comprehensive Plan, under the section en-
titled Agriculture, includes the following findings:

Il. The provisions of ORS 215 also recognize and setforth certain non-farm uses
which may be conditionally carried out with little or no conflict with area agri-
cultural uses. Such uses may be estab/ished separately or in conjunction with
farm use, are primarily commercially, industrially, or recreationally oriented,
and in many cases may provide a means for secondary economic benefits to
an agricultural enterprise. ORS 215.213.

P\D\DKAAOOOl\INFO\PLANNING\BURDEN OF PROOF.DOC t0 30 April 2007

Exhibit D 
Page 13 of 60



t o
BURDEN OF PR00F: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

This finding in the Comprehensive Plan indicates that Crook County realizes and anticipated that
some appropriate nonfarm uses can be established without conflict with agricultural uses.

(2) Taking into account location, size, design and operation characteristics, the pro-
posal will have minimal adverse impact on the (a) livability, (b) value and (c) ap-
propriate development of abutting properties and the surrounding area compared
to the impact of development that is permitted outright.

The proposed project layout takes advantage of the site topography to minimize visual impacts

on surrounding area through extensive setbacks and buffering. The barn, a prominent and famil-
iar local landmark, will be complemented by adjoining buildings which wilI echo features tradi-
tionally associated with buildings typically found in rural settings.

A Traffic Impact Analysis has been completed by Ferguson & Associates, Inc. for Phase I of the

Community Center A full copy of that analysis is submitted with this Burden of Proof. In sum-

mary, the analysis showed that the proposed Community Center is forecast to generate 6 (six)
evening peak hour trips, I l2 Friday mid-day peak hour trips (during the summer only; other sea-

sons will be less), and 197 Saturday evening peak hour trips. Because existing traffic volumes
are very small on Alfalfa Road, the increase in trips may be noticeable to the adjacent property
owner to the east of the proposed Community Center. However, there are no functional or
safety-related traffic problems anticipated from the forecast traffic increase.

All of the intersections in the study area were forecast to meet the Crook County level of service

standards for the year 2007 and the year 2012 for conditions, both with and without the proposed

project.

The existing access to the property off of Alfalfa Road has a 3-4 foot high wall on either side of
the driveway. Since the walls limit both intersection sight distance and stopping sight distance,

they will be removed. In addition, the site access will be moved approximately 150 feet south of
the existing driveway to improve intersection and stopping sight distance.

(3) The location and design of the site and structures for the proposal will be as at-
tractive as the nature of the use and its setting warrants.

The proposed Diocese of Baker Catholic Community Center has been designed to reflect the

scale and style of historic farm and ranch buildings of CentralOregon and the Powell Butte area.

The Retreat Center will be located in an existing barn that will be renovated and is in character

with many similar existing and historic farm structures in the immediate area. The chancery will
be one story, reflecting similar farm out-buildings common to the area. The manse will incorpo-
rate a variety of gabled roof forms and covered porch areas that recallranch houses of the early
20th Century. The chapel will include a curved masonry apse that reflects the shape of farm si-
los common to farms in the region. Other buildings, such as the staff house, bathhouse, and

bunk houses will all be modeled on similarly scaled buildings common to regional farm and

ranch complexes.

The Applicant plans to try to salvage the siding from the existing house to reuse on one of the
proposed buildings. The buildings will use construction materials common to historic farm and

ranch buildings in the region, such as board and batten and lapped siding, double hung windows,
stepped fascias and composition shingle and metal roofs. Trim elements will be similar to his-
toric farm buildings in the region.
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The buildings will be clustered around the central core area, which includes the Retreat Center,
chapel, and Chancery. Other buildings will be located more remotely from the central core, both
to reflect the precedent of historic farmsteads and to preserve sight lines through the site from
surrounding properties.

Large landscaped open areas, sports fields and overall landscape design reflect traditional ranch
properties in the region. To the extent possible, existing trees and vegetation at the edge of the
bluff at the western edge of the property will be retained to preserve the historic appearance of
the site.

(4) The proposal will presen/e assefs of particular interest to the county.

Objective III(2) of the Crook County Comprehensive Plan is: "Io conserve naturalresources
constituting important physical, social, aesthetic and economic assets through the development
and adoption of realistic land use and development policies intended to achieve an economic-
environmentalbalance, minimize public cosfs, and maximize energy conseruation."

The proposed project retains significant open space and farmable soils, while as the same time
creating an attractive physical development that will attract visitors to the Crook County area.
Because the Baker Diocese serves a very large geographic area, visitors from these areas will be
coming into Crook County from a considerable distance away, and will likely take advantage of
other attractions in the area during their visit. Therefore, the project provides an economic bene-
fit along with preserving the open space and agricultural assets of the County.

(5) The applicant has a bona fide intent and capability to develop and use the land as
proposed and has some appropriate purpose for submitting the proposal, and is
not motivated solely by such purposes as the alteration of property values for
speculative purposes. (Ord. 18 5 6.020, 2003)

The Applicant is the Catholic Diocese of Baker, which has had a long term goalof better serving
its large geographic area with a community center and church. The Diocese has invested consid-
erably in the purchase and planning studies of the property. The Diocese has no other intentions
or plans for the subject property.

18.160.030 General conditions.

ln addition to the standards and conditions sef forth in a specific zone, this chapter, and
other applicable regulations, in permitting a new conditional use or the alteration of an
existing conditional use, the commission may impose conditions which it finds neces-
sary to avoid a detrimental impact and to otherwise protect the best interests of the sur-
rounding area or the county as a whole. These conditions may include the following:
(1) Limiting the manner in which the use is conducted including restricting the time

an activity may take place and restraints to minimize such environmental effects
as nolse, vibration, air pollution, glare and odor.

The Applicant plans a low intensity use for the site. Outdoor lighting will be limited to that nec-
essary for safety and security. No unusual or excessive noise will be generated.

(2) Establishing a special yard or other open space or lot area or dimension.

The proposal exceeds all setbacks and lot dimension criteria. In addition, approximately half of
the property will be retained in open space and pasture.
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(3) Limiting the height, size or location of a building or other structure.

The tallest structure proposed would be the church (future phase). The future Phase 2 church
and parish hall may be as tall as 45 feet. All other proposed structures will be less than 30 feet in
height.

(4) Designating the size, number, location and nature of vehicle access points.

The Applicant is proposing two accesses off of Alfalfa Road to provide circulation and fire
safety.

(5) lncreasing the amount of street dedication, roadway width or improvements within
the street right-of-way.

The Applicant does not propose any street improvements.

(6) Designating the size, location, screening, drainage, surfacing or other improve-
ment of a parking area or loading area.

The proposed parking areas are shown on the site plan. The lots will be graveled and screened
with landscaping.

(7) Limiting or otherwise designating the number, size, location, height and lighting
of srgns.

Any signage will be limited to modest nlonument signs at the entrances on Alfalfa Road.

(8) Limiting the location and intensity of outdoor lighting and requiring its shielding.

Outdoor lighting will be limited to that necessary for safety and security.

(9) Requiring diking, screening, landscaping or another facility to protect adjacent or
nearby property and designating standards for its installation and maintenance.

Extensive landscaping is proposed, as can be seen in the attached plans.

(10) Designating the size, height, location and materials for a fence.

The frontage along Alfalfa Road may be fenced. If so, an appropriate farm or ranch-style fenc-
ing will be used, in keeping with the architecture of the project and project area. The Applicant
may reuse the existing rail fencing.

(11) Protecting and preserving existing frees, vegetation, water resources, wildlife
habitat or other significant natural resources.

Most of the trees on the site are western junipers located along the bluff that runs diagonally
through the site from the southeastern corner to the northwest. The majority of these trees will
be retained in place. An existing pond will also be retained.

(12) Other conditions necessary to permit the development of the county in conformity
with the intent and purpose of this title and the policies of the comprehensive
plan. (Ord. 18 S 6.030,2003)

The Applicant believes that the proposed Community Center is well planned and will be an
overall benefit to the County, meeting the intents and purposes of the CCC and the Crook
County Comprehensive Plan.
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1 8. 1 6 0. 0 5 0 Sfandards g ov e rn i n g c o n d iti o n a/ uses.

A conditional use shall comply with the standards of the zones in which it is located and
with the standards and conditions sef forth in this secfion.

(4) Church, Hospital, Nursing Home, Convalescent Home, Retirement Home.

(a) Such uses may be authorized as a conditional use only after consideration
of the following factors:

(i) Sufficient area provided for the building, required yards and off-
sfreet parking (related structures and uses such as a manse,
parochial school or parish house are considered separate principal
uses and additional lot area shall be required therefore). (emphasis
added)

The subject parcel is 37.89 acres, which provides a generous amount of space to situate the
proposed uses. Off-street parking requirements for the proposed Phase I uses were calculated as

shown on the Site Plan. Ample area remains for parking the Phase II church.

(ii) Location of the site relative to the seruice area.

The service area for the Baker Diocese includes the counties of Baker, Crook, Deschutes,
Gilliam, Grant, Harney, Hood River, Jefferson, Klamath, Lake, Malheur, Morrow, Sherman,
Umatilla, Union, Wallowa, Wasco and Wheeler, with a total area of 66,825 square miles. The
Community Center could potentially be located anywhere within this service area. However, the
proposed location is within a 45 minute drive of Bend and Redmond, which constitute the high-
est density of Diocese members in the service area.

(iii) Probable growth and needs therefore.

The planning for the proposed Community Center anticipates growth in the Diocese and
provides for a future church location.

(iv) Site location relative to land uses in the vicinity.

The site is located in an area of farm use. However, the property is removed from adjacent uses

by the Powell Butte Highway on the north and Alfalfa Road on the east. In addition, land uses to
the west are buffered from the development by the open space and pasture that will be retained.
The low intensity of the proposed use is expected to be compatible with surrounding agricultural
and hobby farm uses.

(v) Adequacy of access to and from principal streets together with the
probable effect on the traffic volumes of abutting and nearby
sfreets.

A Traffic Impact Analysis has been completed by Ferguson & Associates, Inc. for Phase I of the
Community Center A full copy of that analysis is submitted with this Burden of Proof. ln sum-
mary, the analysis showed that the proposed Community Center is forecast to generate 6 (six)
evening peak hour trips, I l2 Friday mid-day peak hour trips (during the summer only; other sea-
sons will be less), and 197 Saturday evening peak hour trips. Because existing traffic volumes
are very small on Alfalfa Road, the increase in trips may be noticeable to the adjacent property
owner to the east of the proposed Community Center. However, there are no functional or
safety-related traffic problems anticipated frorn the forecast traffic increase.
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All of the intersections in the study area were forecast to meet the Crook County level of service
standards for the year 2007 and the year 2012 for conditions, both with and without the proposed
project.

The existing access to the property off of Alfalfa Road has a 3-4 foot high rvall on either side of
the driveway. Since the walls limit both intersection sight distance and stopping sight distance,
they will be removed. In addition, the site access will be moved approximately 150 feet south of
the existing driveway to improve intersection and stopping sight distance.

(b) Such uses or related buildings shall be at least 30 feet from a side or rear
lot line.

The only structure on the property that is less than 30 feet from a side or rear lot line is an

existing pole barn that is approximately 25 feet from the southern side yard.

(c) Sucft uses may be built to exceed the height limitations of the zone in
which it is located to a maximum height of 50 feet if the total floor area of
the building does not exceed the area of the site and if the yard dimensions
in each case are equal to at least two-thirds of the height of the principal
structure.

The tallest structure proposed would be the church (future phase). The church ntay be as tall as

45 feet. All other proposed structures will be less than 30 feet in height.
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DAV!D EVANS
ANDASSOCIATES rNc

April24,2007

Bill Zelenka, Planning Director
Crook County Planning Department
300 N.E. Third Street, Room 1l
Prineville, OP.97754

SUBJECT: FLOOD CERTIFICATION _ ROMAN CATHOLIC DIOCESE OF BAKER
PROJECT _ CROOK COUNTY APN 16-14-20, TAX LOT IOO

Dear Mr. Zelenka

I have reviewed the Federal Emergency Management Agency (FEMA) Flood Insurance Rate Map (FIRM)
(#41013C0375 B - Panel 375 of 850) that covers the project site. It indicates Zone A 1O0-year flood mapping

across a porlion of the westerly side of the project's 40 acre parcel.

On April 23,2007,1 performed a site visit and discussed the operation of the Central Oregon lrrigation
District's Central Oregon Canal with the Central Oregon Irrigation District's water master. I observed the

existing dry river channel (at the westerly edge ofthe property) and the topography ofthe project parcel

(increasing steeply to the east).

The proposed project as shown on the Mater Plan prepared by David Evans and Associates, Inc. (dated

4120107) indicates all proposed development and structures being constructed on the "bluffl' at the east side of
the property. The proposed structures are located outside of the Zone A area shown on the FRIMA FIRM and

are a minimum of lS-feet above the adjacent pasture and Zone A area located at the west side of the property.

We certify that this proposed development (as shown on the subject map dated April 23 ,2007) is located

outside of and significantly above the 100-year flood plain.

Should you have any questions on this matter, please call me

Sincerely,

DA EVANS AND ASSOCIATES, INC. \\ IN

in L. Crew, P.E.

Senior Associate
T,G

Initials: KLCR
Project Number: DKAA0000000 I

REI{EWS 1

320 Upper Terrace Drive Suite 200 Bend oregon 97702 Telephone, )4l,.)89.7614 Facsimrle: 54l, ]89.762j

OBE@r.l

24.
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FORM B

STATEMENT OF UNDERSTANDING

I wish to develop the property described as Township 16 South, Range 14 East
WM, Section 20Tax lot(s) 100 in a way that requires permits from Crook County,
including land use approval, a septic site evaluation and/or septic permits, and
building and supplemental construction permits.

I understand that State law does not allow Crook County to issue a septic or
building permit before the County has determined that the proposed development
complies with all County land use regulations.

In addition, in making this request, I understand and agree that:

I No other permits will be issued until the land use permit has been
granted.

2. The land use permit may not be granted if the required approval criteria
are not met.

3 If the land use permit is not granted, the other permits applied for will not
be issued.

4 If the land use permit is not granted, no refund will be given for any land
use, site evaluation, plan review or permit fees already paid.

Print Name: Roman Cathol ic Bishoo of the Diocese of Baker Ine Attn' Rohert F

Vasa. Bishop
Mailing
City: Bend S zip

Applicant: '/ -"2q -07
(Original Signature)

Property Owner:
(Originai Signature)

-
L/ -,zr/ -o,

;
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CElVED LETTER OF AUTHORIZATION
-r

Let it be known that
Karen Swirsky, AICP

(print name)

Has been retained to act as my authorized agent to perform all acts for
development on my property noted below: These acts include: Pre-application
conference, filing applications and/or other required documents relative to all
"@!UUse" applications. .\

Physical address ofproperly: 14427 SWAlfalfa Road. Powell Butte. OR
And described in the records of CROOK COUNTY as:

Township'16 South, Range 14 East, Section 20 Ta"x lot 100

The costs of the above actions, which are not satisfied by the agent, are the
responsibility of the undersigned properQy owner.

Signature: Date: '/ -/'/ - ol
Print Name: Roman Catholic Bishop of the Diocese of Baker. lnc.. Attn: Robert F.

Vasa. Bishop
Mailing address: PO Box 5999
Crty: Bend State: Oreson Zip:97708

AGENT

Date:

David Evans and Assoc.. lnc.. 320 SW Uoper Terrace Dr.. Ste 200
City: Bend State: Oregqn zip :97702

1
\

r

Irrint
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\I\h\
LETTER OF AUTHORIZATION RFCENED

Let it be known that
Karen Swirsky, AICP

(print name)

Has been retained to act as my authorized agent to perform all acts for
development on my property noted below: These acts include: Pre-application
conference, filing applications and./or other required documents relative to all
"@!@,'applications.

Physical address of property: 14427 SWAlfalfa Road. Powell Butte. OR
And described in the records of CROOK COUNTY as:

Township 16 South, Range 14 East, Section 20 Tax lot 100

The costs of the above actions, which are not satisfied by the agent, are the
responsibility of the undersigned property owner.

Signature: Date: 'l -;'/ - o?
Print Name: Roman Catholic Bishop of the Diocese of Baker. Inc.. Attn: Robert F.

Vasa. Bishop
Mailing address: PO Box 5999
City: Bend State: Oreqon Zip:97708

AGENT

Signature: =9ru,nt Date: 5' - -97
Print Name:
Mailing address: David Evans and Assoc.. lnc.. 320 SW Upper Terrace Dr.. Ste 200
City: Bend State: Oreqon zip :97702
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AUTO ID MAPTAXLOT IN BUFFER

I

2

J

4

5

6

7

8

9

10

l1

t2

l3

t4

l5

l6

t7

18

l9

20

21

22

23

24

l 6 14000000900

1614080000101

I 6 l 4080000200

I 6 I 4090000700

1614160000100

1614160000101

1614160000102

1614160000200

1614160000201

1614160000202

1614160000203

1614160000204

161416000130r

16r4170000100

1614170000200

r614r70000300

1614170000301

1614170000400

I 6142000001 00

I 6 1 4200000200

1614200000201

1614200000202

I 6 I 4200000300

I 6 I 4200000400

436.76

1.78

0.3

0.27

194.4

89.49

17.81

22.94

4.04

8.93

4.92

4.37

4.66

39.1 r

115.46

10.19

64.37

7t.95

37.3

4.46

41.84

30.95

36.84

127.3

Thursday, N:pril 12, 2007 Page I of2
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AUTO ID MAPT, ACRES IN BUFFER

25

26

27

28

29

30

3l

32

33

34

35

36

37

39

40

4l

16r4200000401

1614200000402

I 614200000403

I 6 I 4200000404

I 6 r 4200000600

1614210000200

1614210000201

r614210000300

16142t0000400

1614210000500

16r4280000100

I 614280000200

1614280000201

1614290000100

1614290000200

I 6 I 4290000300

40.26

12.36

r 4.58

fig.37

15 r.07

30.99

6.57

33.68

2s5.89

5.08

3.31

5.88

55.04

38.1 9

78.4

0.28

Thursday, April 12, 2007 Page 2 ol 2
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Improvements

MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION

l6 14080000 l0 l

l6 I 4090000700

r6 14090000700

I 6 I 4090000700

l6 l4 160000 100

1614160000100

l6 r4 r60000100

r6r4160000r00

l6 l4 160000 100

1614160000100

r614160000100

l 6 l4 I 60000 100

r6 14160000 100

1614160000101

l6 l4 160000 l0l

1614160000102

t614160000t02

I 6 l4 160000 102

r6 l4 160000 102

1614160000102

I 6 t4 160000 I 02

r614160000200

1614160000200

1614160000200

l6 l4 l 60000200

r 6 l4 r60000200

l6l4 r60000202

l6 l4 160000202

15188

15661

t5661

15661

I 5933

l 5933

l 5933

l 5933

l 5933

15933

l 5933

I 5933

73204

I 5660

l 5660

15934

I 5934

t5934

I 5934

I 5934

t5934

2052

2052

20s2

20s2

2052

2054

2054

0

0

0

t999

0

0

0

t996

l 996

2000

2000

200 I

I 995

0

I 930

0

0

2000

2000

2000

2000

0

1972

1972

1972

1993

0

0

I 900

2000

2000

1999

2004

2003

t999

t996

1996

2000

2000

200 I

r 995

1900

l 930

2000

2000

2000

2000

2000

2000

I 995

t972

t972

1972

r 993

1979

t979

DWELL

SHEDGP

SHEDGP

MHOME

MISC

SHEDCP

CONCAP

DWELL

ATTGAR

MACHINE

UTLSHED

LEANTO

MHOME

MACHINE

DWELL

HOTTUB

MISC

DWELL

ATTGAR

SHEDGP

SHEDGP

MISC

DWELL

ATTGAR

DETGAR

CARPTDE

BARBQ

HOTTUB

AV

AV

AV

Thursday, April 12, 2007 Page I of6

\

Exhibit D 
Page 31 of 60



o o
MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION

t614160000202

1614160000202

l6 14160000202

l6l4 160000202

16t4160000203

1614160000203

l6 l4 160000204

1614160000204

1614170000100

1614170000100

16t4170000100

1614170000t00

16r4170000100

1614170000t00

1614170000100

1614170000100

1614170000100

1614170000100

1614170000100

16r4170000100

1614170000100

l6 t4 l 70000200

1614170000200

1614170000200

l6 l4 l 70000200

1614170000200

1614170000200

1614170000200

16t4170000200

1614170000200

2054

2054

2054

2054

2055

2055

2056

2056

15189

15189

l5 189

15189

l5 189

15189

15189

l5 189

15189

l5 189

r 5189

15189

73020

20s9

20s9

2059

2059

2059

2059

73t43

73t43

73143

0

1975

1975

2000

2005

2005

0

0

0

0

0

0

0

t929

1929

I 998

I 998

I 998

t999

2002

I 998

0

0

0

0

0

t97 I

t99g

2000

2000

t979

t975

t975

2000

2005

2005

I 990

1990

I 930

I 959

I 959

I 930

I 930

t929

1929

l 998

r 998

I 998

1999

2002

I 998

1999

I 930

I 930

1939

I 930

t97 I

t999

2000

2000

CONCAP

ATTGAR

DWELL

SHEDGP

FLATBAR

FLATBAR

MACHINE

DETGAR

MACHINE

SHEDGP

LEANTO

MACHINE

UTLSHED

DWELL

UTLSHED

ATTCAR

CONCAP

FENCERE

SHEDGP

HAYCOV

MHOME

MACHINE

UTLSHED

SHEDGP

FEEDBAR

SHEDGP

DWELL

MHOME

UTLSHED

DETGAR

AV

AV

Thursday, April 12. 2007 Page2 of 6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION

16r4170000301

1614170000301

1614170000301

l6l4 170000301

1614170000400

1614170000400

1614170000400

l6l4 I 70000400

1614170000400

t6t4170000400

r614r70000400

1614170000400

l6 14200000 100

1614200000100

1614200000100

l6 14200000100

t614200000100

I614200000100

1614200000 100

t614200000100

I 6 14200000 100

l6 14200000100

l6 14200000100

I 6 I 4200000200

t6 t4200000200

l6 14200000200

I 6 I 4200000200

I 6 l 4200000200

1614200000201

161420000020r

2061

2061

206t

206t

2062

2062

2062

2062

2062

2062

2062

70t72

2063

2063

2063

2063

206)

2063

2063

2063

2063

2063

2063

2064

2064

2064

2064

2064

2065

2065

0

0

t973

l 988

0

0

0

t978

l 978

t997

2002

1976

1920

200 I

200 I

2001

2002

2002

2002

2002

2002

2002

2003

0

1920

2002

2002

2002

0

0

2004

1969

1973

l 988

l 989

1999

I 930

I 985

I 978

1997

2002

t976

t920

200 l

200t

200 I

2002

2002

2002

2002

2002

2002

2003

I 930

1920

2002

2002

2002

1979

1979

MISC

SHEDCP

DWELL

SHEDGP

SHEDGP

MACHINE

SHED

DWELL

ATTGAR

HAYCOV

LEANTO

MHOME

DWELL

LEANTO

LEANTO

FLATBAR

FENCERE

CONCAP

PAV

RETAIN

HAYCOV

CONCAP

SHEDGP

UTLSHED

DWELL

LEANTO

UTLSHED

DETGAR

ARENA

SHEDGP

F

Thursday, April 12, 2007 Page 3 of6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION

1614200000201

16t420000020r

l 6 1420000020 l

1614200000201

1614200000201

1614200000201

16t4200000202

16t4200000202

16t4200000202

1614200000202

t614200000202

16t4200000202

I 6 14200000300

I 6 14200000300

l 6 r 4200000300

l 6 14200000300

l6 l 4200000300

I 6 14200000300

I 6 l 4200000300

r 6 I 4200000300

I 6 I 4200000300

I 6 14200000400

I 6 I 4200000400

l 6 1420000040 l

l6 1420000040r

1614200000402

l6 14200000402

1614200000402

I 6 I 4200000402

1614200000402

2065

2065

2065

2065

70677

71009

l 2884

I 2884

l 2884

12884

I 2884

I 2884

2066

2066

2066

2066

2066

2066

2066

72t39

73029

2067

2067

14253

t4253

I 6559

I 6559

16559

I 6559

l 6559

0

0

0

0

I 98s

1978

0

0

0

0

1979

r 993

0

0

0

0

0

0

1996

I 984

I 996

0

1920

t994

t994

2004

2004

2004

2004

2004

I 930

I 930

2004

t979

I 985

I 978

1979

t979

1999

1979

t979

r 993

t996

1996

1996

I 996

t996

1996

t996

I 984

I 996

1920

1920

t994

1994

2004

2004

2004

2004

2004

AV

AV

AV

AV

AV

Av
I

AV

AV

UTLSHED

UTLSHED

MISC

HAYCOV

MHOME

MHOME

SHEDGP

SHEDGP

ATTCP

MISC

DWELL

ATTCAR

SHED

MISC

LEANTO

FEEDBAR

MISC

MISC

MISC

MHOME

MHOME

DWELL

DWELL

DWELL

ATTGAR

SHEDGP

LEANTO

DWELL

ATTGAR

SHEDCP

Thursday, April 12, 2007 Page 4 of 6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION

I 6 I 4200000403

l 6 l 4200000403

l 6 I 4200000403

I 6 I 4200000403

I 6 I 4200000403

I 6 I 4200000403

l6 14200000403

I 6 l 4200000403

l 6 l 4200000404

l 6 l 4200000404

1614200000404

l6 14200000404

16t4200000404

I 6 l 4200000404

1614210000200

1614210000200

16142 10000200

1614210000201

1614210000201

l6 142 10000201

1614210000201

I 6 142 I 000020 I

l6 142 1000020 I

16142r0000300

16142t0000300

1614210000400

l6 r4280000 I 00

r6r4280000r00

I 6 14280000200

l 5 l 4280000200

I 6560

16560

l 6560

I 6560

l 6560

I 6560

I 6560

73526

t73t7

t73t7

t73t'7

t73t7

t7317

70037

2072

2072

2072

2073

2073

2073

2073

2073

2073

2074

2074

2075

t4983

14983

2142

2142

2005

2005

2005

2005

2005

2005

2005

2005

1920

I 939

t920

1970

t920

t97 5

t994

l 995

I 995

1920

1920

t920

t920

1920

t920

I 995

1995

2004

I 930

1944

t919

1979

MISC

MISC

DWELL

MISC

MISC

ATTGAR

MISC

MHOME

MACHINE

MISC

MACHINE

SHEDGP

DWELL

MHOME

MHOME

SHEDGP

LEANTO

SHEDCP

FEEDBAR

LEANTO

UTLSHED

ATTGAR

DWELL

LEANTO

DWELL

MISC

MACHINE

DWELL

CONCAP

DETGAR

AV

AV

AV

AV

Thursday, April 12, 2007 Page 5 of6

200s

2005

2005

2005

200s

2005

2005

2005

0

0

0

0

1920

t975

1994

I 995

I 995

0

0

0

0

1920

1920

0

r 995

0

0

1944

0

0
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION
1614280000200

I 6 l 4280000200

l6 14280000200

1614280000201

1614280000201

t614290000100

1614290000100

16t4290000100

1614290000100

1614290000200

I 6 I 4290000200

l 6 t4290000200

I 6 14290000200

I 6 I 4290000200

I 6 l 4290000200

I 6 I 4290000200

I 6 I 4290000200

l6 14290000200

l6 14290000200

I 6 14290000200

I 6 l 4290000200

2142

2142

2142

2t43

2t43

2147

2147

2147

2t47

2t48

2148

2t48

2148

2148

2t48

2t48

2t48

2148

72483

72483

72483

1979

2002

2002

l 968

t997

0

0

0

1972

0

I 989

I 989

I 989

I 989

I 989

I 993

I 995

I 995

I 993

1994

t994

1979

2002

2002

t994

1997

1972

2004

1972

1972

2004

I 989

I 989

2004

t939

r 989

I 993

I 995

r 995

l 993

t994

t994

DWELL

ATTCP

SHEDGP

DWELL

SHEDGP

SHEDGP

MISC

MACHINE

MHOME

MISC

DWELL

Mlsc

HOTTUB

CONCAP

SHED

SHEDGP

ATTCP

FEEDBAR

MHOME

CONCAP

MISC

AV

AV

AV

AV

AV

AV

AV

AV

AV

AV

AV

0\
P-*r5 [:

dY

b ,f L+( tqE 
q

?zZI
P}OP

I W"'*8E

13 [u*';

Zan st^"t

.E3

*^ *4
t143 7 r,,l ..lVt

\t^tw

,\\{ t \r^^,t(r
A,

r.t

Thursday, April 12, 2007 Page 6 of 6
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IIIA"P-TAXLOT Description PROP CLASS@ru*"tu.e}4taffi,*.:$djwi+i*i**Err@ !ffii- -

I 6 I 4000000900

I 6l 4080000t 0l

1614080000200

1614090000700

I 6 l4 1600001 00

l6l4 I 60000101

16r4160000102

l6l4l 60000200

1614160000201

16t4160000202

I 614160000203

1614r60000204

1614t70000t00

16r4170000200

r 6l4l 70000300

l6l4t 70000301

l6l4 I 70000400

1614200000t 00

l6t 4200000200

I 6 I 4200000201

16t4200000202

I 6 14200000300

1614200000400

I 6 I 4200000401

1614200000402

16t4200000403

I 614200000404

1614200000600

16142 10000200

1614210000201

1614210000300

I 6t 42 I 0000400

I 614210000500

I 614280000 I 00

t6 I 4280000200

1614280000201

EXEMPT FED VACANT

Farm Zone EFU Improved

Farm Zone EFU Unimp

Fm EFU Manufactured Struc

Fam Zone EFU Improved

Fum Znne EFU Improved

Res Improved

Farm Zone EFU Improved

Fam Zone EFU Unimp

Farm Zone EFU Improved

Tract Land Pem FU Disq lmp

Tract Land Perm FU Disq lmp

Fam Zone EFU Improved

Farm Zone EFU Improved

Farm Zone EFU Unimp

Fam Zone EFU Improved

Farm Zone EFU lmproved

EXEMP/T CHURCH IMP

Farm Zone EFU lmproved

Fam Zone EFU lmproved

Farm Zone EFU Improved

Fm Zone EFU Improved

Farm Zone EFU lmproved

Farm Zone EFU Improved

Tract Land Perm FU Disq Imp

Tract Land Perm FU Disq lmp

Fam Zone EFU Improved

EXEMPT FED VACANT

Farm EFU Mmufactued Struc

Farm Zone EFU Improved

Farm Zone EFU Improved

Farm Zone EFU Improved

Farm Zone EFU Unimp

Fam Zone EFU lmproved

Fam Zone EFU Improved

Farm Zone EFU Improved

970

55t

550

559

55t

55t

l0l

55t

550

551

41t

41t

55t

551

550

551

551

9lt

551

55t

551

551

551

55t

471

47t

551

910

559

551

551

551

550

55t

551

551

perty Class
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1614280000300

| 614290000100

1614290000200

I 6t 4290000300

EXEMPT FED VACANT

Fann EFU Manufactured Struc

Farm Zone EFU Improved

EXEMPT FED VACANT

970

559

55t

970
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MAPTAXLOT Zone

I 6 I 4000000900

l6 14080000 l0 I

l6 r4080000200

l6 14090000700

1614160000100

1614160000101

1614160000102

1614160000200

1614160000201

1614160000202

1614160000203

1614160000204

1614160001301

t614170000100

1614170000200

I614170000300

I 6 l4 I 7000030 I

1614170000400

l6 14200000 100

I 6 I 4200000200

161420000020t

16t4200000202

I 6 t4200000300

I 6 l 4200000400

1614200000401

t614200000402

l6 t4200000403

I 6 I 4200000404

I 6 I 4200000600

1614210000200

l6 142 10000201

16t4210000300

16142t0000400

1614210000500

t614280000100

I 6 I 4280000200

l6 14280000201

I 6 14280000300

1614290000100

I 6 I 4290000200

r 6 l 4290000300

EFU3

EFU3

EFU3

EFU3

EFUS

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

R5

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFU3

EFUS

EFU3

EFU3

Zf.rffis
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541 3882566 DIOCESE OF BAKER PAGE 82

1 s41 44? 33?L P.Oz1}nlrrrlE PRI.EUILLE a
,t

Afielilitle
P.d Ol Th. I ELD.wg{ Fantqt

Wcstern Title
I53 SW 5th St
Redmond, OR 97756

Date:
Escrow Number:
Escrow Officer:
Title Number:
Title Offioer:
Your Reference :

June 1,2006

Attn: Angelique J. White
0077582
Hope Bridges
t2-0079606

PRELIMINARY TITLE REPORT tr'OR:
Property Address:
14427 SW Alfalfa Road
Powell Buttc, OR 97753

REPORT NO. I

Policy or Policies to be issued: Liabilitv prcmiunt
OWNER'S STANDARD COVERACE SL , f ZS"OOO.OO $r,36LSO
Proposed Insured: The Roman cathotic Bishop of the Diocese of Baker lnc

We are prepared to issue First American Title Insurance Company of Oregon policies, in the form and
amounts above, insuring the title to tlre land described as follows:

Located in CROOK COLTNTY, OREGON:

See EXFIII3IT,,A" attached hereto fifrfr

,f,1

fu
,l''U $' H'fl ill tr fi; I ii

and datcd as of May 16,2006 ar g:00 A.M., titlc is vesred in

GARY I}. ANDERSEN and JOYCE L. ANDERSEN, husband and wife

The estalc or interest in the land described or referred to in rhis commitment and covered herein is:

F'EE SIMPLE

150 NE COU RT sr', PRINEVILLE, oR 97254 phone (s4r)447-5rEr Fax(54 r)44't-3371
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tlAY-3L-2A?,6 14t 17

541 3882556

EM,TITLE PRINEUILLE o
DIOCESE OF BAKER PAGE A3

1, 541" 44? 33?t P.A3

Schedule B of the policy(ies) to be issue<l will contain the fotlowing general and special exceptions
unless rcmoved prior to issuance:

GENERAL EXCEPTIONS:

I' Tax6 or assessn cnts which are not shown as u,Isttng llens by lhe recards of any laxlng authority that levies loxerot asss551n17ls on rezl.propefiy ot by thc publlc rccords; proceedtngs by a prbltc ogeniy whlch tnay r*ult ln tuxecor assess/ueills' or notices of stch proceedings, phether ot not showrr by tlti recordi of iuch agency'or by the puhltc
records.

2' l;acls, rlghls, inlerests or clalnts whlch a.re not showtt by the pnblic records bur which could be osccrtalned by tn
inspeatlon of lhe land or by maklng lnquiqr oJ penonr ln- postission rhereo!.

''' Ease'ilenls, or cloims ol eusement, ltol shown by the pubttc rccordsy reservsilons or *ceptlon.r in pateng or ln Aetsouthorizhtg rhe lssuance thereof; wdtef figlt,", clalms-or llrle to vqter.

1' Dlscrepancles, cot{litts ln boundory llnes, shortoge in areo, atrcroacltmcnl.r or otlter facts which a correct surveystould disclose.

5, Any lien, ot rl|ht to o lien, for semices, labo.r, maletlal, equipmcnl rental or por*ars coDtpensrtion heretolorc orhcrcafter fnttlshed, lmposed by lnw antl uot shown Oy rne piAfu records.

6' Unpalented mhlng clalns whcther or not slro,tyrt by the pubtic record$,

SPECIAL EXCEPTIONS:

7 ' As disclosed by thc lax roll, the premises herein dcscribed have been zoned or classified for farm
use- At any time that said land is disqualified for such usc, the property will be subject to additional
taxes or penalties and interest.

8' Rescrvations contained in Patents from the United States of America and in Deeds from rhe State of
Oregon-

9' Any liens snd assessmenls thal may rcsult from ths hercin dcscribed property being within thc
boundaries of rhe central oregon Inigation Disrrict. (541) s4g-4306
Central Oregon lrigation Search Fee-- $25.00

l0' Existing rights of way for roads, highways, irrigarion ditches, canals and pole lines.

II Deed of Trust, subject to the terrns and provisions thereo( given to seourc an indebtedness withinterest thereon:
Dated: July 23,20O2
Reoorded; tuly 29" 2002
Microfilm No.; \7Z?OB (Recorrls of Crook County, Oregon)Amounr: $275,000.00Grantor Gary B. Anclersen and Joyce L, AntlcrsenTrustee: AmeriTitle
Beneficiary: washington Mutual Bank, a washington corporation

0077582
Page 2 of5
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0077582

541 3882556

|ne*,r,oE PRINEUILLE o
DIOCESE DF BAKER PAGE 04

t 54L 447 33?t P.A4

Page 3 of5

12' A Line of Credit.Deed oflTrust, subjcct to thc tcnns and provisions thereof, given to secure an
indebtedncss with interest thcreon:
Dated: May 29,2O03
Recorded: June 2,2003
Microlilm No.: 180594 (Records of Crook Counry, Oregon)Amount: $225,000.00
Grantor: Gary B. Andersen and Joyce L. Andersen, husband and wifc
Truste e: AmeriTitle
Beneficiary: BanI of the Cascades

A Modification, sub.iect to the rernls and provisions thereof:Recorded: luly 12,2004
Microfilm No.: I9l9lg (Recorcls of Crook County, Oregon)

l3' This Prcliminary Report for ritle insurance, due to thc nature of the transaction, is subject 1oamendrncnt or modification by the ltegional Undcrwriter for First American Title InsuranceCompany of oreEon' No finai policy otltitt. insurancc will be issued until wrirten authorization isreceived' Any directecl changci or additions will be disclosed by a Supplemental Report.

End of Exceptions

NoTE: The following deed(s) affecting said land were rccorded within Twenty-fou r ea)months of thedate of this report: NONE. The cunent vesting has rcmain"a un"t*ged rluoujtroutthis period.

NorE: Per the corporation Division of the State of oregon the following is provided for informationalplrrposes;

The ltoman Catholic Bishop of the Diocese of Baker,Inc. is a Registered Non-profit
Organizarion filecl August iO, lg}l.
The ltcgistered Agent is Robert F.. Vasa
President is Robert F. Vasa
Secretary is Matthew M. Crotty

NOTE; Taxes for fiscar year 2005-2006 arepaid in fulr as fo[ows:
Code No.; t
Map No.; l6t4_20
'[ax Lot: l0O
Refercnce No.: ZO6j
Amount: $3272.17

This report is fbr the exctusive use of the parties herein shown and is preliminary to the issuance of atitle insurancc policy and shall become void unless 
" 

poriiv h issued ina trr" full prcmium paid.

NOTE: we found no jtrdgmcnts from our search on ll'he Roman Catholic Bishop of thc Dioccsc ofBaker, Inc.
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NOTE: Any map or sketch enclosed as an uttachment herewith is furnished for information purposes
only to assist in property location with referencc to strccts and other parcels. No reprcsentation is made
as to accuracy and the company assumes no Iiability for any loss occurring by reason of reliance
thereon.

AmeriTitle

rur-
By Hopr Bridges

Title Officer

hb:tj

+++END*++

"superior service u,ilh commilnrcnt and Respect for cuslomers and Entployees,,

Page 4 of 5

16*17zat

0077s82
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EXIIiBIT A

Located in CROOK COUNTY, OREGON:

The Northeast quarter of the Nonhrlast quarter (NE%NE%) of Section 20 in
Township l6 Sotrth, Range 14 East, otrhe Willamette Meridian.

LESS the tbllowing described tract: Beginning at a point which is 28.93 feet South
and 19.E3 fcct West of'the Norlhcast corner of said Section 20, thence South 0"20'
East 200 feet, thence North 77a35' West 498,84 feet, thence North 034l4' East 120
feet, thcncc South 86"46' East 480 fect to the point of beginning.

A parccl of land lying in lhe Northeast quarter of t]re Norrheast quarrer (NE%NEZ)
of Section 20 in 'I'ownship l6 South, Range 14 East of the Willamette Meridian,
crook County, oregon, and being a portion of the following describcd propcrly:
That tract of land which was conveyed by that certain deed ro State of Oregon, by
and through its Stare Highway conrmission, recordcd in Book 66,page 36i of
crook County Record of Dceds. Thc said parcel being described as follows:
Beginning on the Bast Iine of said property at a point which is E8.93 feet South and
I9^4E feet West of rhe Nofiheast corner of said Section 20; thence along the
boundary lines of said State properly as follows: South 00020'East 140 fect;North
77o35' west 498.84 feet; North 03"14' East 120 feet and South 9G"46'East 130 feet;
thence at right angles to thc Norrh line of said State property South 03o14' Wcst 20
feet; thencc south 80o20' East 355.97 feet to the point of beginning.

Page 5 of5
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4

4-
Fbst Amcriean Tit|e Insufltnce Company olOrgon
SCHEDULE OF' IIXCLUSIONS r.R.OM COVERAGE

ALTALO 
'lFOUCr(rOD/ml'ft 

llhiT ltt'llm ilt crttrtr'ty fiilrbd twn ll," qfirca oirrio plcy rrd rp ooaprrry rlr upry u ordl,rryr. eoo. lurp.trr ( arEmr rl5r ibat,a-o,rd:l. (ll &rtlrw,ddir.Ecgor
ulr,rc{orh.ir.ld.,fr {*rl":l^ffi lffi ,artnrEr,srtgirrrr.lnfr E
r..otti (rrio. rrypelcaolifror nra""dL;;;;';;.4r,. h.i ;;trJrE'ffi r:rff# rr* **g,. g*#ffi ,**, Daio of Fotacy.

lDl furgtrxnl?ilrtDdb -.dhr.' ' oliriF{'riiiri;ffiffilST.Tg?*lffi";ffi*,,:*,t},;ffi.rtrrx;drtrurlqrnotoorrttra. hrqrrarrrurlcrodxrsrunrrbr5on

ffi"ffi ffi,.\11ffi lHffi ,; rt olo d ntky, hn rur c*crdno r'n o,-ry rry rrrhg Jrrh ru 6m. prb E
3, ()ttrfr, h'E. qteqrrbyw. 6arfO clfhr' B dEr |rrfir}

(4 cctbd, flrtfrod, I! urEt d ,onart b Dy th. hruri ctainEri:
o) m*lI3llH,'ffio.lroltutf.Err,ErDllrolnr.rrddrinanta]nnotrrrcroraanurgrorrcorprnyDrrr.hi|rd.t*nrntrrb.Drtc
lcl umng:r m lo.r q 6riu0c lo tr hrrrd driunl:
ld) l.ldrlleorcrn dxrt t' ' ,r'.i.',,rJ;l'ir"ffiI;!"'if:i{|e*nft,'H,ffiX$UfS*5sfflffi*gjlgffiJ-mverr,rrvrrrro'nn6',rssdm#l
{rl Dttffrg ll lr? a drrto' ,ti Eld td lr.vt Do..} rrrrh.d I tr. trgrt{ drhrTrt )r.d ,e, ,il l, n rqrd lr'tre..r. u-rrorrrf,lyd!irfidtli{ttsE;'dilh,J;,;I#fr3#l*Hffi1trf;ffii.t*horherr3l,tdilD&otpotiq,rtrIhr*rrrrr.otmr''rEqrroUndrrrhdddrs.bqip.y

1. h[afiy d l*rlctEatoll, ca tE r-r r!, h L.-J -*otdt;tb"a.t- ;fiFfr[# l'' ol rho |arrd rsrtrgt. c El&n iurgf, grch att i d, ol t\G i.Ai.6ion oi,bl*id ry n h..,6 ,rE tcr* rd b berd .nar ,.ury a gy qEuqx
€. Anfr.furyLnffilrv{6r lrlETor.mrhfiittlorOrdrinolp.frltyClrrslrtutoqlcntrrarit,btsrorn.tdelsarthahrclr,

H,l"ot';[iffi mr,*ffi '#6ffi ilffir"d n r;il' ; D.,i

illl.lulitbrrcom;
(l) rr lrrrahn cnd'e I'. itr'rtll ol lhc irrmd rrurgagnr Dcang ocmd e rildrLr, Gwrtr* o, f?rtst,|.,( t&drr: d(rl ri t,bqdltulo'r ollht ittlfBl ol ltt tR.rad llrdtgrot r r. r ,rrrri 0a hr r4rlic.illon d itc <lttir or rqrrabra anbatr&r: qlll| trtrrrr*raortrrqlti{r.loaiikErtdoDrtgsgaHrrfi-fl.dst,sLG{rtrr.*.rc#;trr. t,/gr*',tttt.t*rorrUharhrtrtur:(al b llrDly rrood aa ll\.riurilrrt d lrrure.l o,

(b) oa t dr llqdrilon h lmo.rt ]roiao lo r qnrhrrr br yall,. {, ! [6!c.r$.rl c lhr Exhs

Th.

(b) A,ry Ooronreqtr, Etb r'" .iffi'dffii''irEEffi'fH;trgimlffi,'ffi.Tfl,?iiffi"*.x.+d..rh...dro.r'qk'o.rd.r.cr,rrnco+unr$r*rmr.ftErmrrr4fri6
' HlffiHfl"L-,ffiffilt#;..".rilDlr.orpo.hy.h,rr.rrrc,rrsrp.ncovrrr,ryErrrrgi.*nh..*,rfirrbE
,. fl-t. lhnr, ,nrmLe/nclr. .drrra Glaiiu o, otrr, mfilr!,

lf! cffurd, ar/fcrc{, rsuil.(l o( ag[.d to by th.lnruhd d.lmenr(t) 
f !:ffi,:iH,f.r5kffi :*#Hffitj$t! ol ,bli(r, in I'rcwn lo rh. htwrd a+h.d rnd rs. diroe.d h rr(hn ,o rn cdr,.ny by rrr. riur.d cbin nr Fra ro

lc) r*dng h no locc a rrrrnrgr ra hc h3ui.(t cglrr*nt;
ldt ibd*U or oortr{ rubc.qrrq{ to Drrf o, Fo{t i o,
lll !6ultlnchb-'ioroan4tta6warldmnhevrtomrurErndirtr!lnruradciarilrnrhrdDaEvarrah.rtr.icrataultrrarcrheu+*brrhraporcr,

lil it'}frs*th'rc's'liqtrrtrt'|.ohlrrailk".fi{Dylh!pork}t,oiryd.{rr'trrr&drbnld.nar.rrqtra.durrnltgrgrq;or

(al toilmclf r@tdh. h3trq',',trol t,rnrat:or
lhl ol rErr ,e@rdoda to rrprrt rudce lo r Frclurr lor vpp6 a a i4rrrial Da t6 cedtoa.

?rE aLTA .i..{]€ FilE tof6 itr st.h t^ sch.4,t.
SCHEDUi.E OF STINOARO EXCEPTIONS

t. hxrr q arattlmentg Whkh lrt n6l th(lrn
i lrE {oaldl^O r...xr!d iraa}rlonr b

F/bl;e rgsnc/ Ehlch mry Mtull t1 luat ot
5t alil(ng trar|E by lhr racd(ts-o{ .F, trrlhg tulhdlty lhilnolrqE o{ rvct ,reEEdlngr. *rtrlhEl o,

brlat llrrr or eartilnartL on nrlJrorrany 
-or 

57 15. Frbl3 1act dr: grocLdhgr b7 rnol thown Dy lhr rrervr sf ruch rgrniy oi ry rri, p"fuc ii,[iiil-'2. Any lIB, rtghh, kil6.!tE, qr chlmr wfrtch

altar6llfib, O,

3. Eurfiortu.
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cattutibrotEot, d crElmt
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n

AfidnTrtle
P o n o.f Thc I ELD- Wriil F e milg

Knights of Columbus
1 Columbus Plaza
New I-Iaven, CT 06510

Date:
Escrow Number:
Escrow Officer:
Title Number:
Title Ol'ficcr:

October 26,2006
cT7e4t9
Kellic Cobb
0079419
Deborah Rauschcr

PRELIMINARY TITLE REPORT FOR:
14427 SW Alfalfa Road
Poweil Butte OR 97753

REPORT NO. I

Policy or Policies to be issuetl:
ALTA RESIDENTIA]- BXTENDED (LENDER ONLY)
ALTA 9. 8.1 and I l6INDORSD\4ENTS
SURVEY ELIMINATION

Liabilitv Premium
$825,000,00 $1.929,38 (S'l')

s100.00
$50.00

We arc prepared to issue ALTA (l0l17l92\ title insurance policy(ies) of First American Title Insurnnce
Company of Oregon, in the usual fbrm and amounts above, insuring the title to thc land clescribcd as

follows:

Located in CROOK COLINTY. OREGON:

See EXHIBIT ",A" attachcd hereto

ancldatcd as of October 17.2006 at 8:00 A.M.. title is vestcd in:

THE ROMAN CATHOLIC BISHOP of the DIOCESE of BAKER' INC.

TIre estate or interest in the land described or referred to in this Commitment and covered herein is

FEE SIMPLE

I50NECOURTST.,PRINEVILI-.E,OR 91754 Phone(541)aa7-5lEl Fax(541)447-3371
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10

Any liens and assesslnents that may result from the herein described property being within the
boundaries of thc Central Oregon Irrigation District.

Existing rights of way for road.s, lrigl'rways, irrigation ditches, canals and pole lines.

PAGE LZ

I

o o

Schedulc B of the policy(ies) to be issued will contain the following general and special exceptions
unless removed prior to issuance:

GENERAL EXCEPTIONS:

Toxes or asselsments which are not shown as ac,lsting liens by the recortls of ony taxing authority thflt leeles tal.es
or assessments on rzal properq) fi by the public records; proceedlngs hy a publlc agency whlch may rcsult in taYes
or al;.tessments, or nolices of such proceedbtgs, whetht or ,rot shown by ilte records ofsuch agency or by the puhlic
records.

Facl.s, rightr, inlercsts or claims which are not shown by the pablic records hut which could he ascenained Dy an
lnspecllorr of the land or hy mqftitg inqutry of penons in possession thereo|

Eosemenls, or claims of easatnent, nol shown by the puhllc records; rasen,dtlons or exceplions ln palents or in Acts
aulhorlzlng lhe issuance thereof; watcr rights, claims or title lo pater,

I)iscrcpancies, conflicts in boundary lines, shortage in eree, encroachments or olher lacts tehich fl correct suney
would disclose.

t Any lien, or righl to a lien, for samices, labor, material, equtpmenl rantol or workers compensulion heretofore or
herealter.furnished, imposed by low and not shown hy tha public record:s.

(t. Unpatented mining claims whelher or nol sltown by the pubtic reconls.

SPECIAL EXCEPTIONS:

7 , Taxcs, including the curent fiscal year, not asscssed because of Church exemption. If thc cxcmpt
status is terrninated under the Statutes prior to tlre datc on which the assessment roll become the tax
roll in the year in which said taxes wcre assessed. the manner in which property is assessecl may
change with change in ownership.

8- Reservations contained in Patents frorn the United States of Amcrica and in Deeds from the State of
Oregon.

2.

3.

4.

9

I I . Any rigJrt, interest or claim which may exist or arise by reason of the following facts disclosecl by
an inspcction of said land.

a. 'fhe fact that a brick/ rock wall may be encroaching onto Alfalfa Road.

12. Parties in possession or claim the right to posscssion other than the vestce herein and that there are
no existing leases or tenancics.

13. Statutory liens for labor or material, inclucling liens for contributions due to the State of Oregon for
unemployment compensation and for workers'compensation, which have now gained or heriafter
may gain priority ovcr the lien of the insured mortgage, which liens do not now appear of record.

0079419 Page 2 of4
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NOTE: The above excepfions I2 & 13 will be deleted with lhe proper AmeriTitle ffidavit.s. If
this loan k new consl.ructiort, pleute contoct your title oflicer-

End of Exceptions

NOTB: The following deed affecting said land were resorded within Twenty-four (24) rnonths of thc

date of this rcport:

Grantor; Gary B.Andersen and Joyce L. Andersen, husband and wifb
Grantce: The Roman Catholic Bishop of the Diocese oFBaker, Inc.

Recorded: 1me22.2006
Microfilm No.: 2A06-212322 (Records of Crook County, Oregon)

NOTE: Wc found no judgments from our search on The Roman Catholic Bishop of the Diocesc of
Bakcr, Inc.

'fhis report is fbr the exctusive use of the partics herein shown and is preliminary to the issuancc of a
title insurance policy and shall become void unless a policy is issucd and the full prernium paid.

AmeriTitle

By
Titlc Olficer

dr:kb

cc: The Roman Catholic Bishop of the l)iocese of.Baker Inc
PO Box 5999
Ifend, OR 97708

***END+++

"Superior Scrvice with Commitment and Rcspect for Customers and Employccs"

0079419 Page 3 of4

Exhibit D 
Page 51 of 60



04/19/26A7 14:52 5413882588 DIOCESE OF BAKER PAGE L2

o o
EXI{IBI'I "4"

I,ocatcd in CROOK COLINTY, OREGON:

The Northeast quartef of the Northeast quartq (|{E%NE%) of Section 20 in

Township 16 South, Range 14 East of the Willamefte Meridian.

I-ESS thc foltowing clcscribed tract: Beginning at a point which is 28.93 feet South

and 19.83 fcet West of thc Northeast comer of said Section 20, thence South 0o20'

East 200 feet. thence North 77"35'West 498.84 feet, thence North 03o14'East 120

feet, thencc South 86"46' East 480 feet to the point of bcginning.

A parcel of land lying in the Northcast quarter of the Northeast quarter OIE%NE%)
of Scction 20 in Township l6 South, Range 14 Rast of the Willarnette Mcridian,
Crook County. Oregon, and being a portion of thc following described property:

That tract of land which was conveyed by that certain deed to State of Oregon, by

and through its State Highway Commission, recorded in Book 66. pagc 361 of
Crook County Record of Deeds. 'fhe said parcel being described as follows:
Beginning on the East line of said prop€rty at a point which is 88.93 Get South and

I 9.48 lect West of the Northeast corncr of said Section 20; thence along the

boundary lirres of said State property as fcrllows: South 00020'East 140 feet; North
77"35'Wcst 498.84 feet; North 03"14' East 120 feet and South 86o45' East 130 feet;

thcnce at riglrt angles to the North linc of said Statc property South 03 
o I 4' West 20

feet; thencc South 80"20'East 355.97 feet to the point of beginning.

0079419 Page 4 of4
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Escrow No

A FFI flA\rIT AND I N DEMN l1'Y CO NSTR UCTTON
(Erisling Constructio n)

of

AND wtlEREAS. Gc Pmqolcd Insurcd(s) undcr said Commitmcnt iVarc rcqucsling thc Conpeny to issuc iGPolicy or Policics with Exlcndcd Covcra8€, an.t to dcleac thcrcfrom tlrc Gcncrat E"c.piorrs frrr righrs or ctairrls ofpanis5 io possession and uryccrr<lcd licn ri5hts,

AND wHEREA.S thc Alfrrnt acknorvtcdges lhar. thc Company woutd rcl-r;rin frorrr fs5r.rirrg, s.:id policy or po!icics
wilhorrt showing sai<l Gcncnl Exccptions inihc abscncc of thc rcprcscn(ations, aErecnlcnls nnd undcrrakings
containc<l hcrcin.

Nothiog con{ained hercin s}rall bc conslnrcd so 6s t(, obligatc (hc (Jonrpany to issrrc saict I'olicy or policics
wi(horrt showing sairl Cclrcral Excepl ilrus. l.lowcve(, shoul<l tftc Corrrpany rto so, it nray rto _so in p;rr1 in rctiancc
upon thc underlakings or (hc tndcrsigncd Affi;rnt anct thc i:;srrant:c t1l- tlrc lrolicy or poli<;i<..s shall bc (hc
considcration lor lhc unclcrlakings cOntaincrt hercin.

I'IOW TIJEREF()RI; thc AJlirrrr, 12cing fir:t drrly :;rvorn, tlcpo:ic:; irrrd s^y! tl)ot

l' Said [-andhasbccn ourrrcd an<1Jot occr,picd by thc A[fi;rnt for.. .-----...- years;rn<l l.hc Arft.rnr'serrorrrrcnt
thereOf has bccn pcaccat>te and rrndittr.rrtlt:rl

'2' 'I-ltcrc arc no oral ol' wrillcn lc-a:;cs, lerrnrrcir, or otlrcf 96r;rrp;rrrqiq5, ner anr righrs ot- lJrst refrrsrl or olrlio.rs t()
plrcc'hasc said lantl, cxc"cpl (anaclr list, if ncc.s55pry, an<l a(lar:lrr:rl r:t.rJzics ol-arry wnll(:n Af.',rccrrtenlr; il none, stalc"NONrj"):

J' '[]rr:re erc no contla(:ls for thc nrakrog of rcpairs or fi)r rrr:w c(rnslruriliorl on said t..an<|, rior erc lhcr<: any rrnpai,j
hills or c'lainr5 f61 labor or scrvtccs pcrforrrrcrl of lnir(:riel Frrnishcrl or <lcllvcrcct rltrring ttrc Iall lq,clve ( I 2) nrrlnrlrg
for altt:rations, rcpair rvlrrk. orncw c(_)nsrrrtction orr sairl I_.anrt, rnclurtirrg, sitc ltrrpara(itrr, sorl lcsts.3itc survcys,
dcnrolition. cts., cxccpl (if non., :;tatc .,NONIi.'):

Thc Affianr [c(cl'y ag,rccs(l) lo in<Icrnnify, protct(. dclcnd and savc harnrlcss rhs Qqr-npany fr.om arrd agairrst
a[y and rll loss, cosls, (.tanreBcs,and atlorncy's fccs i( rnay sufTr-r, cxpc]rd or rrrcr.rr u.rrlcr q,l by rcNsen. or in
conscqtrcncc o[or firouringoul of any strch mattcrs not idcn(iticd hcrcin, anc! (?) to dcGncJ at (hc A[llan('s owrr costs
and charBcs in bchalf of'and for thc protcctioo of thc Cempany an<l of any panicr insrrrq:d or who mey be insurc<t
against loss lry it undcr said Policy or llr.rlicics (but without prcjuclicc lo thc right of rhc Conrpany ro <icfcld at rJrc
cxlTensc of theAffiant if irsoclccts) any andcvery srrit, ecli(,norprocccdinp,inwhich arty srlch matlcrsmay bc
asscrtcd or ancmPlcd to he ascrlcd, eslal:lishcrl or enft>rccd with rc:rpcct to said lanrl.

tN WITNESS IIEREOF, lhc uncJers igned has/hrve crcculcd lbis :rgrccmc-nt tbis 

-. 

da y of 
--

Dared--

SICNF.IJ:

SIGNED:_ _
Statc of - ()ounty of

This instrumenl was ackrrowlcdged before mc on

(Notary fublic for
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SURVEY ATFIDA\rtT

..._ ..- _-_ Ttrcrr
strCh as eq cncroacltrttCnt of fcnccJ, d.ivcwepor othcr imlrowmcnts from

ArC nol awarc of rny survcy problcrns
zdlbining propcrry ooto thc atrovcpmpcrqz

Tlre uodasigpred ri..r rflrcr rqrcscnt that rhcy arc not a w atcof r ny bou ndary disputcs w ith ownc{J of a<ljoiniug propc(y
The rrodersigncd frrrther rcpmscn( lhat thcyftavo no knowlcdgc of F rty rccordcd casonrcntsothers to lhctbowc 

1> t-o1.rcrty nor a rc tbey awlrrt of a ny cncroaclmcn( of improvcmcnts
or nihts of in(crcsts by

propcrty onlo eaicmcnts offcOing this

If therc arc loy cxccl)tions lo lhc al>ovc' ptcasc itcmizc. ltthcrc Are no cxccptions, plca-sc so initicatc:

I( is u,<Icrstood that this A{Iidavi( is bcing cxccrr(cd to irrduccAMtlltITlrI..E roprovi<Jc survc/coveragc (o (hcIx()Poscd lcndcr and tJrat if'survcy probte*",risc whi<:h woul.l havc beca k-r,own ro tlrc rrn<lcrsitned. AMER.I,TI_r:may pursuclll lcgal r-crncdiesavaiiat'lc to AMGRITITT-e r6oin.i r'trc parlie.s sigrrin5 oris Aflrdavilo rccoycra'y
i'i;;:l-#j:'",1Y:."]'ITLE bv '""r."iir,".i.rr",-'#"i,i".,,,.", elxccprioo or, irrc nrorcsaid Morrs.scc.s

.Srnte of
Cou

fhis in-strrrrncn( was acknowlulged bcforc nrcon

(NotaryPublic for

My cornrnission cxpires__ ._

Propenydcscn}e<t in Prcliminary Tittc Rclort#
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lnv. num

Crook CountY Planning DePartmen

3OO NE 3RD ST

Prineville, OR' 97754

541'416-390s

First name

Last name

File no

Diocese of Baker

Date 511

Use
r,ooo.oo

101-40-341-4185 Conditional
Amount

$t,ooo oo

101-40-341-4192 Land Partition

1 O1-40-341-41 94 Subdivision

f01-40341-4188 Zoning

101-40,341-4189 County APPeal

1 01-40-341 -41 B0 Variance

101 -40-341 -41 Bl TemPorary Use

1 01 -40-341-41 95 Text Amendment

Type of Payment f 
cnect<

$0.00 '
I tozt t

$0.00
Teresa

.00 Notes Conditition Use

$0.00

$0.00

101-40-341-4182 ComP Plan Amend

101-40-341-4183 Site Plan Review

1 01-40-341 -4190 Road APProach

101-40-341-4196 Road Vacation

101-40-341-4191 Lot of Record

101-40-341-21'10 Program Supplies

$0.00

$0.00

$0.00

$0 00

$0.00

1 01-40-34'1 -4186 CoPies'

101

350-00-334-3455 GIS State Grants

350-00341.4101 GIS application fe9s 
'

350-1 01'3-38-3850 lntergovernmental Fee

350-101-347-471 5 Other Community Re

350-101-341-4101 GIS Data' MaPS

$0.00

$0.00

$0.00 _t
-il$0.00

cn 00

DailY RePort

r----%

Misc Revenue

Exhibit D 
Page 60 of 60



360 SW Bond Street, Suite 500 | Bend, OR 97702 | M 541-749-4044 | F 541-330-1153 | schwabe.com 
141868\281985\DASM\45016683.2 

D. Adam Smith 
Admitted in Oregon and Colorado 
D: 541-749-1759 
asmith@schwabe.com 

February 7, 2024 

VIA E-MAIL 

Will Van Vactor  
Community Development Director 
Crook County, Oregon 
Will.VanVactor@crookcountyor.gov 

 

RE: Request for Modification to County’s Permitting Process for Substance Use 
Disorder Treatment Center at 14427 SW Alfalfa Rd, Powell Butte, OR 97753 
Our File No.: 141868-281985 

Dear Will: 

As you know, our firm represents Sunshine Behavioral Health Group, LLC (“Applicant”), who 
intends to apply for a modification of an approved conditional use permit (C-CU-2337-07) for 
property located at 14427 SW Alfalfa Rd, Powell Butte, Oregon 97753 (the “Property”) to allow 
a substance use disorder (“SUD”) treatment center at the Property.  Based on the recommendations 
of County staff, Applicant is bifurcating its CUP application and the request described herein for 
a reasonable accommodation/modification to the County’s process for rendering a permit decision 
on that application.   

For context, Applicant is proposing to use the existing facilities at the Catholic Diocese of Baker’s 
Cascade View Retreat Center to provide treatment to no more than 100 individuals suffering from 
SUD.  The existing CUP for the Property, approved in 2007, assumes eight full-time and eight 
part-time Diocesan staff, an office and part-time residence for the bishop, meeting rooms and 
conference centers for up to 225 people, summer camp facilities, and cabins and RV parking for 
summer camp use.  Applicant intends to modify these facilities to provide temporary housing for 
no more than 100 people as opposed to providing camping and RV facilities.  Applicant’s proposed 
use of the Property will be less intensive on any given day than the previous facility and impacts 
will be spread out over the course of the year, as opposed to being concentrated under the existing 
use.   

With this background in mind, Applicant submits this request for a reasonable 
accommodation/modification to the approval process to modify a CUP.  SUD centers often face 
community opposition based on the neighboring community’s concerns about the residents living 
in the facilities. However, as we previously discussed, persons recovering from drug and alcohol 
addiction are protected from housing discrimination by the Americans with Disabilities Act 
(“ADA”) and the Federal Fair Housing Amendments Act (“FHAA”). The FHAA and ADA allow 
local governments to grant reasonable accommodations/modifications to policies, practices, and 
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services when necessary to provide equal housing opportunities to individuals with disabilities.1 
Given the protections afforded by the ADA and FHAA, Applicant requests a reasonable 
accommodation/modification to the County’s process for rendering a decision on our upcoming 
application. Instead of the typical method of processing such an application, which we understand 
requires Planning Commission approval, Applicant requests that the County process its application 
administratively, with any appeal of that administrative decision then being heard by the County 
Court.  
 
1. The County Should Grant Applicant’s Request for a Reasonable 

Accommodation / Modification under the FHAA and ADA. 

Crook County Code (“CCC”) requires the County to “hold a public hearing on any proposed * * 
* modification after giving notice to the permittee and other affected persons.” CCC 
18.172.100(3). Applicant requests a reasonable accommodation/modification to allow an 
administrative approval of a modification to the existing CUP for the property. Pursuant to CCC 
18.172.015(1), most land use decisions issued by Crook County are first decided by the 
Community Development Director with any appeal then going before the Planning Commission. 
The process outlined in CCC 18.172.100 is an exception to that general rule.  Nonetheless, in this 
case that exceptional process could result in neighboring landowners introducing extraneous 
information that could ultimately lead to a discriminatory decision not based on applicable 
approval criteria, thereby exposing the County to ADA/FHAA litigation. For example, in Malheur 
County, neighbors used the conditional use permitting process to keep a residential home for 
disabled occupants from operating by erroneously arguing that the permit applicant was opening 
a home for sex offenders. Rise, Inc. v. Malheur County, 2012 US Dist LEXIS 449944 at * (D Or, 
Feb 13, 2012). The conditional use permit was eventually denied by the Malheur County planning 
commission, and the plaintiff in the matter sued the County under the ADA and FHAA. The fact 
pattern in Rise, Inc. v. Malheur County is readily distinguishable, but the case nonetheless provides 
an illustration of the limitations of the traditional land use system to address ADA and FHAA 
issues.   
 
Differing from employment law or with regard to government facilities, many local governments 
struggle with the interplay between federal FHAA/ADA requirements and local land use 
                                                 
1 Under the FHAA, a “reasonable accommodation” is generally understood as a change to a rule, policy, procedure, 
or service.”  42 U.S.C. § 3601 et seq.  Courts have further described that “[t]he FHAA requires a reasonable 
accommodation to zoning rules when necessary to afford a handicapped person the ‘equal opportunity’ to obtain 
housing.”  See, e.g., Wisconsin Community Services, Inc. v. City of Milwaukee, 465 F3d 737, 745 (7th Cir 2006).   
 
Differing from the FHAA, Title II of the ADA does not contain specific provisions requiring “reasonable 
accommodations” or “reasonable modifications.”  However, courts regularly defer to the ADA implementing 
regulations which require “reasonable modifications in policies, practices, or procedures * * *.”  Id. at 751 (citing 28 
CFR § 35.130(b)(7). 
 
Courts often intertwine the terms “reasonable accommodation” under the FHAA and “reasonable modification” 
under the ADA.  See, e.g., McGary v. City of Portland, 386 F3d 1259 (9th Cir 2004).  Accordingly, this letter uses 
the term “reasonable accommodation/modification” throughout. 
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provisions, and case law can be hard to find with courts often even confusing the two 
aforementioned federal statutes.  Specifically because the FHAA/ADA case law is so varied, the 
federal government has promulgated several advisory documents.  We recommend reviewing the 
Joint Statement of the Department of Housing and Urban Development and the Department of 
Justice:  State and Local Land Use Laws and Practices and the Application of the Fair Housing 
Act, November 10, 2016 (“Joint Statement”).  Questions 22 and 24 of the above-cited Joint 
Statement directly address the process issues raised in this letter: 

Question 22:  “Where a local land use or zoning code contains specific procedures for 
seeking a departure from the general rule, courts have decided that the procedures should 
ordinarily be followed.  If no procedure is specified, or if the procedure is unreasonably 
burdensome or intrusive or involves significant delays, a request for a reasonable 
accommodation may, nevertheless be made in some other way * * *.” 

Question 24:  “A local government has an obligation to provide prompt responses to 
reasonable accommodation requests, whether or not a formal reasonable accommodation 
procedure exists.  A local government’s undue delay in responding to a reasonable 
accommodation request may be deemed a failure to provide a reasonable accommodation.”        

In this particular case, a Planning Commission proceeding on Applicant’s land use application 
could lead to an “undue delay” because any appeal of the Planning Commission’s decision would 
then go before the County Court.  Even if many land use applications are appropriately adjudicated 
by the Planning Commission, exceptions should be made for those applications that are truly 
unique.  Applicant’s anticipated application is one such example because it is, in essence, a request 
to set aside certain CCC provisions in a manner contemplated by federal ADA and FHAA statutes 
to ensure that some of our community’s most disenfranchised members receive the services they 
desperately need.  Rather than being adjudicated by Planning Commissioners whose purview is 
purposely narrow, the inherent policy choices invoked by Applicant’s upcoming application are 
best answered directly by Crook County staff and then the County’s duly elected officials.   

A. FHAA Reasonable Accommodations/Modification Are Appropriate in 
this Case 

A local government commits discrimination under section 3604(f)(3)(B) of the FHAA if it refuses 
“to make reasonable accommodations in rules, policies, practices, or services, when such 
accommodations may be necessary to afford [the disabled] equal opportunity to use and enjoy a 
dwelling.” Gamble v. City of Escondido, 104 F3d 300, 307 (9th Cir 1997). A dwelling is defined 
as “any building, structure, or portion thereof which is occupied as, or designed or intended for 
occupancy as, a residence by one or more families, and any vacant land which is offered for sale 
or lease for the construction or location thereon of any such building, structure, or portion thereof.” 
42 U.S.C. § 3602(b). Group homes, such as those used for drug and alcohol recovery, are 
considered “dwellings” under the FHAA. 42 U.S.C. § 3602(b); Schwarz v. City of Treasure Island, 
544 F3d 1201, 1213–16 (11th Cir. 2008) (defining halfway houses as “dwellings” under the 
FHAA); Lakeside Resort Enters., LP v. Bd. of Supervisors of Palmyra Twp., 455 F3d 154, 160 (3d 
Cir. 2006) (defining drug and alcohol treatment centers as “dwellings” under the FHAA); Pacific 
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Shores v. City of Newport Beach, 730 F3d at 1157 (defining group homes for individuals 
recovering from alcohol addiction as “dwellings”). 
 
A state or local government violates the FHAA by failing to grant a reasonable accommodation 
request if  
 
 “(1) [the applicant] suffers from a handicap as defined by the FHAA; (2) the 

[County] knew or reasonably should have known of [the applicant’s] handicap; and 
(3) accommodation of the handicap ’may be necessary’ to afford [the applicant] an 
equal opportunity to use and enjoy their dwelling.” 

 
McGary v. City of Portland, 386 F3d 1259, 1261–62 (9th Cir 2004) (quoting Giebeler v. M & B 
Assocs., 343 F3d 1143, 1147 (9th Cir 2003)).  
 
As discussed below, Applicant’s request meets the criteria for the County to grant Applicant’s 
reasonable accommodation request. 
 

(1) The Applicant’s clients suffer from a handicap as defined by the 
FHAA. 

Applicant is making this accommodation/modification request on behalf of its current and future 
residents with disabilities. Persons recovering from drug and/or alcohol addiction are defined as 
“persons with disabilities” under the ADA and FHAA. See City of Edmonds v. Washington State 
Bldg. Code Council, 18 F3d 802, 803, 804 (9th Cir.1994); Pac. Shores Properties, LLC v. City of 
Newport Beach, 730 F3d 1142, 1156–57 (9th Cir. 2013); Hernandez v. Hughes Missile Systems 
Co., 362 F.3d 564, 568 (9th Cir.2004); 42 U.S.C. § 3602(h); 42 U.S.C. § 12132. Therefore, this 
criterion is met.  
 

(2) The local government knew or reasonably should have known of 
the handicap. 

Based on this correspondence and the forthcoming application, the County now knows (or 
reasonably should know) that the Applicant’s proposed facility will serve a population with a 
disability. This application concerns utilizing existing facilities on the Property for the Applicant’s 
SUD treatment center. Therefore, this criterion is met.  
 

(3) The accommodation of the handicap may be necessary to afford 
the Applicant an equal opportunity to use and enjoy their dwelling. 

As discussed above, group homes are considered dwellings under the FHAA. 
 
An accommodation is reasonable under the FHAA “when it imposes no fundamental alterations 
in the nature of the program or undue financial or administrative burdens.” Myers v. Highlands at 
Vista Ridge Homeowners Ass'n, Inc., 6:20-CV-00562-MK, 2022 WL 4452414, at *23 (D Or Sept 
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8, 2022), report and recommendation adopted, 6:20-CV-00562-MK, 2022 WL 4447495 (D Or 
Sept 23, 2022) (quoting Giebeler, 343 F.3d at 1157 (citations and quotation marks omitted)).  
 
Some burdens “may be more subjective and require . . . [an] . . . appreciati[on of] the intangible 
but very real human costs associated with the disability in question.” Valencia v. City of 
Springfield, Illinois, 883 F3d 959, 968 (7th Cir 2018), citing Wisconsin Cmty. Servs., Inc. v. City 
of Milwaukee, 465 F3d 737, 752 (7th Cir 2006). This refers to “those intangible values of 
community life that are very important if that community is to thrive and is to address the needs 
of its citizenry.” Id. “Whether the requested accommodation is necessary requires a ‘showing that 
the desired accommodation will affirmatively enhance a disabled plaintiff's quality of life by 
ameliorating the effects of the disability.’” Id. (citing Dadian v. Vill. of Wilmette, 269 F.3d 831, 
838 (7th Cir. 2001) (quoting Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995)). “In other words, 
[applicants] must show that without the required accommodation they will be denied the equal 
opportunity to live in a residential neighborhood.” Oconomowoc Residential Programs v. City of 
Milwaukee, 300 F3d 775, 784 (7th Cir 2002). In the context of a zoning waiver, “‘equal 
opportunity’ means the opportunity to choose to live in a residential neighborhood.” Id. 
  
Allowing Applicant’s modification application to be considered administratively is necessary to 
provide individuals suffering from SUD with a treatment center in Central Oregon, and Crook 
County in particular. Without the accommodation, the upcoming application is at greater risk of 
being inappropriately denied.  Although presumably experts in CCC provisions and land use 
matters germane to Crook County, it is unlikely that the Planning Commission equally understands 
the authority granted to the County by the ADA and FHAA or the County’s obligation to comply 
with those federal laws.  If the upcoming application is denied, then Applicant will clearly be 
unable to provide necessary services at the existing and approved community center to disabled 
individuals seeking SUD treatment in a location of their choosing. 
 
Further, Applicant’s request does not fundamentally alter the County’s operations and imposes no 
undue financial or administrative burdens on the County. As previously noted, the County 
regularly processes land use permits administratively and is equipped with staff sufficient to 
review and decide on this application. Additionally, the County Court regularly hears land use 
appeals and is well-equipped to do so in this instance. Therefore, no administrative or financial 
burden would exist as a result of Applicant’s reasonable accommodation/modification request. As 
such, this criterion is met. 
 

B. An ADA Reasonable Accommodation/Modification is Appropriate in This 
Case. 

 Like the FHAA, the ADA “provides a clear and comprehensive national mandate for the 
elimination of discrimination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1). The 
definition of a disability under the ADA is substantively identical to that in the FHAA: “[t]he term 
‘disability’ means, with respect to an individual – (A) a physical or mental impairment that 
substantially limits one or more major life activities of such individual; (B) a record of such an 
impairment; or (C) being regarded as having such an impairment [].” 42 U.S.C. § 12102(1). Under 

Exhibit E 
Page 5 of 8



Crook County 
February 7, 2024 
 

 

360 SW Bond Street, Suite 500 | Bend, OR 97702 | M 541-749-4044 | F 541-330-1153 | schwabe.com Page 6
141868\281985\DASM\45016683.2 

the ADA, the County impermissibly fails to approve a reasonable accommodation/modification 
when 
 
 (1) [the applicant] “is an individual with a disability”; (2) [the applicant] “is 

otherwise qualified to participate in or receive the benefit of some public entity’s 
services, programs, or activities”; (3) [the applicant] “was either excluded from 
participation in or denied the benefits of the public entity’s services, programs, or 
activities, or was otherwise discriminated against by the public entity”; and (4) 
“such exclusion, denial of benefits, or discrimination was by reason of [the 
applicant’s] disability.” 

 
McGary, 386 F3d at 1265 (quoting Thompson v. Davis, 295 F3d 890, 895 (9th Cir 2002)). Each 
of these factors are addressed below.  
 

(1) The Applicant is an individual with a disability. 

Persons recovering from drug and/or alcohol addiction are defined as “persons with disabilities” 
under the ADA. Hernandez v. Hughes Missile Systems Co., 362 F.3d 564, 568 (9th Cir. 2004). 
Therefore, this criterion is met.  
 

(2) The Applicant is otherwise qualified to participate in or receive the 
benefit of some public entity’s services, programs, or activities. 

SUD treatment centers, such as the Applicant’s proposed facility, are a public concern and 
regulated by the government to ensure proper execution and care. Any property owner in Crook 
County may submit a land use application to improve their property. Therefore, Applicant is 
qualified to participate in or receive the benefit of the County’s services.  
 

(3) The Applicant was either excluded from participation in or denied 
the benefits of the public entity’s services, programs, or activities, 
or was otherwise discriminated against by the public entity. Such 
exclusion, denial of benefits, or discrimination was by reason of the 
Applicant’s disability. 

As with the FHAA, “under the ADA, a public entity must reasonably accommodate a qualified 
individual with a disability by making changes in rules, policies, practices, or services when 
needed.” Oconomowoc Residential Programs, Inc., 300 F3d at 784; see also 28 C.F.R. § 
35.130(b)(7) (stating in regulations interpreting Title II of the ADA, “[a] public entity shall make 
reasonable modifications in policies, practices, or procedures when the modifications are necessary 
to avoid discrimination on the basis of disability, unless the public entity can demonstrate that 
making the modifications would fundamentally alter the nature of the service, program or 
activity”). The “‘reasonable accommodation’ provision prohibits the enforcement of zoning 
ordinances and local housing policies in a manner that denies people with disabilities access to 
housing on par with that of those who are not disabled.’” Id. at 783 (quoting Hovsons, Inc. v. 
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Township of Brick, 89 F3d 1096, 1104 (3d Cir 1996)). As discussed above, insisting that 
Applicant’s upcoming application be decided by the Planning Commission increases the risk of 
the application being inappropriately denied because such a forum provides an opportunity for 
opposing parties to provide overtly discriminatory testimony as occurred in Rise, Inc. v. Malheur 
County.  Additionally, it can be presumed that the Planning Commission lacks the understanding 
of the County’s obligations under the ADA and FHAA.  Should discriminatory information form 
the basis of the County’s denial of the upcoming application, the County will have denied 
individuals suffering from SUD the opportunity to choose to live in a neighborhood of their choice. 
Oconomowoc Residential Programs, 300 F3d at 784. 
 
CONCLUSION 

For the reasons states above and pursuant to the FHAA and ADA, the County should grant 
Applicant’s request for a reasonable accommodation/modification altering the process the 
County uses to consider the upcoming application to modify an existing conditional use permit 
for the subject Property.  

Thank you for considering our request. We look forward to continuing to work with the County 
to provide necessary substance use disorder treatment at the uniquely situated Property. 
 
Sincerely, 

 
D. Adam Smith 
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March 1, 2024 

Crook County Community Development 
300 NE 3rd St, Room 12 
Prineville, OR 97754 
plan@crookcountyor.gov 

Re:  ApplicaƟon for a ModificaƟon of C‐CU‐2337‐07; Farm Impacts Analysis   

Dear Commissioners, 

I own and manage a hay farm in Tumalo and a caƩle ranch in Grant County and I am also a land 
use aƩorney. Ranching has always been an integral part of my life. I studied agricultural sciences at 
Oregon State University, and I lived and worked on ranches and farms throughout my life. Based on my 
experience with farms and ranches in Oregon, I provide this leƩer discussing the potenƟal impacts that 
the proposed modificaƟon applicaƟon may have on farm uses occurring in the surrounding area.  

Sunshine Behavioral Health, LLC (the "Applicant") is proposing to modify CondiƟonal Use Permit 
C‐CU‐2337‐07 (the “CUP”) approved for the subject property in 2007. The subject property is 
approximately 37.89 acres in size, it is zoned Exclusive Farm Use Powell BuƩe Area (EFU‐3), and it is 
idenƟfied as Map and Taxlot 16142000‐00100‐2063. This farm impacts analysis addresses the potenƟal 
impacts that the proposed modificaƟon of the CUP may have on farm uses occurring on other properƟes 
in the surrounding area. Based on a review of the subject property and surrounding area, as well as my 
experience with local farms and ranches, the proposed modificaƟon will likely result in the same, if not 
less, impacts on surrounding farm uses.   

Area Land Uses 

A study of all properƟes in the area surrounding the subject property was performed with a 
focus on properƟes within one mile of the subject property. The subject property is within the Exclusive 
Farm Use EFU‐3 Zone applicable to the Powel BuƩe Area. The majority of the land surrounding the 
subject property is also zoned EFU‐3, primarily consisƟng of farm and ranch tracts. A number of smaller 
residenƟal properƟes, zoned R10 and R5, are located to the east of the subject property. Brassada Ranch 
desƟnaƟon resort is located approximately 1.2 miles to the southeast. Large tracts of BLM land lie to the 
west and south of the subject property. 

Farm uses occurring in the area primarily consist of hay and grain crop producƟon and livestock 
producƟon. Private farm parcels in the area range in size from approximately 5 acres to 310 acres. Most 
of the farm parcels are developed with dwellings and other structures typically associated with farm 
uses.  

PotenƟal Impacts to Farm Uses  

The potenƟal impacts of any proposed nonfarm use within the EFU zone could include (1) visual 
impacts, such as outdoor lighƟng or glare, (2) auditory impacts, such as increased noise or outdoor 
music, (3) traffic impacts, such as increased traffic that impacts movement of farm equipment or dust 
from increased use of unpaved roads, (4) trespass onto farmlands, typically due to an increase number 
of people in the area and the increased potenƟal that people may drive or walk onto nearby farmlands 
either accidentally or intenƟonally, as well as the potenƟal for garbage to trespass onto farmlands, and 
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(5) complaints against farm pracƟces, such as complaints against herbicide or pesƟcide use on nearby 
farmlands, or complaints against smoke, dust, or smells generated by farm uses.  

Proposed modificaƟons to the use of the subject property  

The exisƟng CondiƟonal Use Permit C‐CU‐2337‐07 associated with the subject property was 
approved in 2007. The CUP approved a number of uses, structures, and faciliƟes on the subject property, 
such as a chapel (church), a Catholic Community Center with camping faciliƟes (retreat and gathering 
center), and a Bishop's manse (replacement dwelling). The exisƟng conference center and summer camp 
faciliƟes approved under the CUP currently support eight full‐Ɵme staff, eight part‐Ɵme staff, and up to 
225 over‐night visitors. Currently, the exisƟng structures and faciliƟes include a main residence, staff 
housing, duplex cabins, a shop, and a seven‐space RV park.   

Under the proposed modificaƟon of the CUP, the applicant would use the exisƟng faciliƟes to 
operate a substance use disorder (“SUD”) treatment center on the subject property. The SUD treatment 
center will support 75 total employees spread across three shiŌs (with 30 employees typically on site 
from 6:00 am to 10:00 pm daily) and serve approximately 100 to 130 clients at any one Ɵme. 
AddiƟonally, the applicant proposes to replace the seven RV spaces in the exisƟng RV park with small 
cabins.  

Farm Impacts of the Proposed ModificaƟon  

The exisƟng faciliƟes and proposed nonfarm uses will be concentrated in the center and on the 
north and east sides of the property. This layout provides an excepƟonally large buffer space between 
surrounding farmland and areas of the subject property where nonfarm uses will occur. The buffer space 
in this case is sufficiently large to even accommodate addiƟonal structures in the future if the property 
owner elected to pursue addiƟonal permits allowing the nonfarm uses to expand. ConƟnuing to 
concentrate nonfarm uses in a manner preserving this buffer space will conƟnue to reduce potenƟal 
impacts to surrounding farm uses.  

The only physical alteraƟon to the subject property contemplated at this Ɵme will be the 
replacement of a seven‐space RV park with small cabins. Replacing the RV spaces with cabins, if 
anything, will reduce the traffic impact on surrounding farm uses because farm‐related traffic will not be 
impacted by slow moving RVs traveling to and from the subject property. Replacing the RV spaces with 
cabins will also reduce the visual impacts associated with the property since the cabins will be similar in 
appearance to other structures typically found in the EFU zone and will not be bright white like most 
RVs. There are no other visual impacts that are likely to result from the proposed modificaƟon.  

The Applicant is proposing a SUD treatment facility which will be a place for its clients to receive 
therapy and other clinical treatment. As such, the proposed use will not introduce loud noises or 
outdoor music to the area. Therefore, the proposed modificaƟon is not likely to result in auditory 
impacts to surrounding farm uses.  

The proposed modificaƟon will reduce the total number of individuals using the faciliƟes on the 
subject property. Treatment center clients will typically reside at the property for approximately one to 
three months. During their treatment, clients will stay at the property each day and night, with 
occasional group trips away from the subject property. The Applicant will transport clients to and from 
the subject property in groups using its own vehicles which will further reduce the traffic associated with 
the proposed modificaƟon. Due to less individuals using the subject property faciliƟes and the Applicant 
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arranging transportaƟon of its clients in groups, the proposed modificaƟon is likely to result in less traffic 
impact to surrounding farm uses than the traffic impacts associated with the current use.   

Under the proposed modificaƟon, there is liƩle to no chance that the proposed use will result in 
trespass onto farmland. As noted above, the Applicant will transport clients to and from the subject 
property which will reduce the chances that visitors would mistakenly drive onto nearby farm properƟes. 
AddiƟonally, the facility will be easy for drivers to find since it is clearly visible from Alfalfa Road, the 
property has a dedicated right turn lane, and the entrance to the property will be clearly marked. 
Likewise, there is liƩle to no chance that treatment center clients will trespass onto nearby farmland 
since the clients will be under close supervision of staff at all Ɵmes.  

For these reasons the proposed modificaƟon will likely result in the same, if not less, impacts on 
surrounding farm uses compared to impacts associated with the current uses permiƩed under the CUP. 
If you have any quesƟons, please feel free to contact me.  

Sincerely,  

 
Rand Campbell 

Hopper LLC – Hopper Ranch 

Back Forty LLC – Back Forty Hay Farm 

randcampbelllaw@gmail.com  
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U.S. DEPARTMENT OF HOUSING A ND URBAN  DEVELOPMENT  
OFFICE OF FAIR HOUSING AND EQUAL OPPORTUNITY 

U.S. DEPARTMENT OF JUSTICE  
CIVIL RIGHTS DIVISION 

Washington, D.C. 
November 10, 2016 

JOINT STATEMENT OF THE DEPARTMENT OF HOUSING AND URBAN 

DEVELOPMENT AND THE DEPARTMENT OF JUSTICE 


STATE AND LOCAL LAND USE LAWS AND PRACTICES AND THE APPLICATION 

OF THE FAIR HOUSING ACT
 

INTRODUCTION 

The Department of Justice (“DOJ”) and the Department of Housing and Urban 
Development (“HUD”) are jointly responsible for enforcing the Federal Fair Housing Act (“the 
Act”),1 which prohibits discrimination in housing on the basis of race, color, religion, sex, 
disability, familial status (children under 18 living with a parent or guardian), or national origin.2 

The Act prohibits housing-related policies and practices that exclude or otherwise discriminate 
against individuals because of protected characteristics. 

The regulation of land use and zoning is traditionally reserved to state and local 
governments, except to the extent that it conflicts with requirements imposed by the Fair 
Housing Act or other federal laws. This Joint Statement provides an overview of the Fair 
Housing Act’s requirements relating to state and local land use practices and zoning laws, 
including conduct related to group homes.  It updates and expands upon DOJ’s and HUD’s Joint 

1 The Fair Housing Act is codified at 42 U.S.C. §§ 3601–19. 

2 The Act uses the term “handicap” instead of “disability.”  Both terms have the same legal meaning. See Bragdon 

v. Abbott, 524 U.S. 624, 631 (1998) (noting that the definition of “disability” in the Americans with Disabilities Act 
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Statement on Group Homes, Local Land Use, and the Fair Housing Act, issued on August 18, 
1999. The first section of the Joint Statement, Questions 1–6, describes generally the Act’s 
requirements as they pertain to land use and zoning.  The second and third sections, Questions 7– 
25, discuss more specifically how the Act applies to land use and zoning laws affecting housing 
for persons with disabilities, including guidance on regulating group homes and the requirement 
to provide reasonable accommodations.  The fourth section, Questions 26–27, addresses HUD’s 
and DOJ’s enforcement of the Act in the land use and zoning context. 

This Joint Statement focuses on the Fair Housing Act, not on other federal civil rights 
laws that prohibit state and local governments from adopting or implementing land use and 
zoning practices that discriminate based on a protected characteristic, such as Title II of the 
Americans with Disabilities Act (“ADA”),3 Section 504 of the Rehabilitation Act of 1973 
(“Section 504”),4 and Title VI of the Civil Rights Act of 1964.5  In addition, the Joint Statement 
does not address a state or local government’s duty to affirmatively further fair housing, even 
though state and local governments that receive HUD assistance are subject to this duty.  For 
additional information provided by DOJ and HUD regarding these issues, see the list of 
resources provided in the answer to Question 27. 

Questions and Answers on the Fair Housing Act and 

State and Local Land Use Laws and Zoning
 

1.  How does the Fair Housing Act apply to state and local land use and zoning?  

The Fair Housing Act prohibits a broad range of housing practices that discriminate 
against individuals on the basis of race, color, religion, sex, disability, familial status, or national 
origin (commonly referred to as protected characteristics).  As established by the Supremacy 
Clause of the U.S. Constitution, federal laws such as the Fair Housing Act take precedence over 
conflicting state and local laws. The Fair Housing Act thus prohibits state and local land use and 
zoning laws, policies, and practices that discriminate based on a characteristic protected under 
the Act. Prohibited practices as defined in the Act include making unavailable or denying 
housing because of a protected characteristic. Housing includes not only buildings intended for 
occupancy as residences, but also vacant land that may be developed into residences. 

is drawn almost verbatim “from the definition of ‘handicap’ contained in the Fair Housing Amendments Act of
 
1988”). This document uses the term “disability,” which is more generally accepted. 

3 42 U.S.C. §12132. 

4 29 U.S.C. § 794. 

5 42 U.S.C. § 2000d. 
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2. What types of land use and zoning laws or practices violate the Fair Housing Act? 

Examples of state and local land use and zoning laws or practices that may violate the 
Act include: 

	 Prohibiting or restricting the development of housing based on the belief that the 
residents will be members of a particular protected class, such as race, disability, 
or familial status, by, for example, placing a moratorium on the development of 
multifamily housing because of concerns that the residents will include members 
of a particular protected class. 

	 Imposing restrictions or additional conditions on group housing for persons with 
disabilities that are not imposed on families or other groups of unrelated 
individuals, by, for example, requiring an occupancy permit for persons with 
disabilities to live in a single-family home while not requiring a permit for other 
residents of single-family homes. 

	 Imposing restrictions on housing because of alleged public safety concerns that 
are based on stereotypes about the residents’ or anticipated residents’ membership 
in a protected class, by, for example, requiring a proposed development to provide 
additional security measures based on a belief that persons of a particular 
protected class are more likely to engage in criminal activity. 

	 Enforcing otherwise neutral laws or policies differently because of the residents’ 
protected characteristics, by, for example, citing individuals who are members of 
a particular protected class for violating code requirements for property upkeep 
while not citing other residents for similar violations. 

	 Refusing to provide reasonable accommodations to land use or zoning policies 
when such accommodations may be necessary to allow persons with disabilities 
to have an equal opportunity to use and enjoy the housing, by, for example, 
denying a request to modify a setback requirement so an accessible sidewalk or 
ramp can be provided for one or more persons with mobility disabilities. 

3.	 When does a land use or zoning practice constitute intentional discrimination in 
violation of the Fair Housing Act? 

Intentional discrimination is also referred to as disparate treatment, meaning that the 
action treats a person or group of persons differently because of race, color, religion, sex, 
disability, familial status, or national origin.  A land use or zoning practice may be intentionally 
discriminatory even if there is no personal bias or animus on the part of individual government 
officials. For example, municipal zoning practices or decisions that reflect acquiescence to 
community bias may be intentionally discriminatory, even if the officials themselves do not 
personally share such bias. (See Q&A 5.) Intentional discrimination does not require that the 
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decision-makers were hostile toward members of a particular protected class.  Decisions 
motivated by a purported desire to benefit a particular group can also violate the Act if they 
result in differential treatment because of a protected characteristic. 

A land use or zoning practice may be discriminatory on its face.  For example, a law that 
requires persons with disabilities to request permits to live in single-family zones while not 
requiring persons without disabilities to request such permits violates the Act because it treats 
persons with disabilities differently based on their disability.  Even a law that is seemingly 
neutral will still violate the Act if enacted with discriminatory intent.  In that instance, the 
analysis of whether there is intentional discrimination will be based on a variety of factors, all of 
which need not be satisfied. These factors include, but are not limited to: (1) the “impact” of the 
municipal practice, such as whether an ordinance disproportionately impacts minority residents 
compared to white residents or whether the practice perpetuates segregation in a neighborhood or 
particular geographic area; (2) the “historical background” of the action, such as whether there is 
a history of segregation or discriminatory conduct by the municipality; (3) the “specific sequence 
of events,” such as whether the city adopted an ordinance or took action only after significant, 
racially-motivated community opposition to a housing development or changed course after 
learning that a development would include non-white residents; (4) departures from the “normal 
procedural sequence,” such as whether a municipality deviated from normal application or 
zoning requirements; (5) “substantive departures,” such as whether the factors usually considered 
important suggest that a state or local government should have reached a different result; and (6) 
the “legislative or administrative history,” such as any statements by members of the state or 
local decision-making body.6 

4.	 Can state and local land use and zoning laws or practices violate the Fair Housing 
Act if the state or locality did not intend to discriminate against persons on a 
prohibited basis? 

Yes. Even absent a discriminatory intent, state or local governments may be liable under 
the Act for any land use or zoning law or practice that has an unjustified discriminatory effect 
because of a protected characteristic. In 2015, the United States Supreme Court affirmed this 
interpretation of the Act in Texas Department of Housing and Community Affairs v. Inclusive 
Communities Project, Inc.7 The Court stated that “[t]hese unlawful practices include zoning 
laws and other housing restrictions that function unfairly to exclude minorities from certain 
neighborhoods without any sufficient justification.”8 

6 Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265–68 (1977). 

7 ___ U.S. ___, 135 S. Ct. 2507 (2015). 

8 Id. at 2521–22. 
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A land use or zoning practice results in a discriminatory effect if it caused or predictably 
will cause a disparate impact on a group of persons or if it creates, increases, reinforces, or 
perpetuates segregated housing patterns because of a protected characteristic.  A state or local 
government still has the opportunity to show that the practice is necessary to achieve one or more 
of its substantial, legitimate, nondiscriminatory interests.  These interests must be supported by 
evidence and may not be hypothetical or speculative.  If these interests could not be served by 
another practice that has a less discriminatory effect, then the practice does not violate the Act.  
The standard for evaluating housing-related practices with a discriminatory effect are set forth in 
HUD’s Discriminatory Effects Rule, 24 C.F.R § 100.500. 

Examples of land use practices that violate the Fair Housing Act under a discriminatory 
effects standard include minimum floor space or lot size requirements that increase the size and 
cost of housing if such an increase has the effect of excluding persons from a locality or 
neighborhood because of their membership in a protected class, without a legally sufficient 
justification.  Similarly, prohibiting low-income or multifamily housing may have a 
discriminatory effect on persons because of their membership in a protected class and, if so, 
would violate the Act absent a legally sufficient justification. 

5.	 Does a state or local government violate the Fair Housing Act if it considers the 
fears or prejudices of community members when enacting or applying its zoning or 
land use laws respecting housing? 

When enacting or applying zoning or land use laws, state and local governments may not 
act because of the fears, prejudices, stereotypes, or unsubstantiated assumptions that community 
members may have about current or prospective residents because of the residents’ protected 
characteristics. Doing so violates the Act, even if the officials themselves do not personally 
share such bias. For example, a city may not deny zoning approval for a low-income housing 
development that meets all zoning and land use requirements because the development may 
house residents of a particular protected class or classes whose presence, the community fears, 
will increase crime and lower property values in the surrounding neighborhood.  Similarly, a 
local government may not block a group home or deny a requested reasonable accommodation in 
response to neighbors’ stereotypical fears or prejudices about persons with disabilities or a 
particular type of disability. Of course, a city council or zoning board is not bound by everything 
that is said by every person who speaks at a public hearing.  It is the record as a whole that will 
be determinative. 
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6.	 Can state and local governments violate the Fair Housing Act if they adopt or 
implement restrictions against children? 

Yes. State and local governments may not impose restrictions on where families with 
children may reside unless the restrictions are consistent with the “housing for older persons” 
exemption of the Act.  The most common types of housing for older persons that may qualify for 
this exemption are: (1) housing intended for, and solely occupied by, persons 62 years of age or 
older; and (2) housing in which 80% of the occupied units have at least one person who is 55 
years of age or older that publishes and adheres to policies and procedures demonstrating the 
intent to house older persons. These types of housing must meet all requirements of the 
exemption, including complying with HUD regulations applicable to such housing, such as 
verification procedures regarding the age of the occupants.  A state or local government that 
zones an area to exclude families with children under 18 years of age must continually ensure 
that housing in that zone meets all requirements of the exemption. If all of the housing in that 
zone does not continue to meet all such requirements, that state or local government violates the 
Act. 

Questions and Answers on the Fair Housing Act and  

Local Land Use and Zoning Regulation of Group Homes 


7.	 Who qualifies as a person with a disability under the Fair Housing Act? 

The Fair Housing Act defines a person with a disability to include (1) individuals with a 
physical or mental impairment that substantially limits one or more major life activities; (2) 
individuals who are regarded as having such an impairment; and (3) individuals with a record of 
such an impairment. 

The term “physical or mental impairment” includes, but is not limited to, diseases and 
conditions such as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism, 
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, HIV infection, 
developmental disabilities, mental illness, drug addiction (other than addiction caused by current, 
illegal use of a controlled substance), and alcoholism. 

The term “major life activity” includes activities such as seeing, hearing, walking 
breathing, performing manual tasks, caring for one’s self, learning, speaking, and working.  This 
list of major life activities is not exhaustive. 

Being regarded as having a disability means that the individual is treated as if he or she 
has a disability even though the individual may not have an impairment or may not have an 
impairment that substantially limits one or more major life activities.  For example, if a landlord 
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refuses to rent to a person because the landlord believes the prospective tenant has a disability, 
then the landlord violates the Act’s prohibition on discrimination on the basis of disability, even 
if the prospective tenant does not actually have a physical or mental impairment that 
substantially limits one or more major life activities. 

Having a record of a disability means the individual has a history of, or has been 
misclassified as having, a mental or physical impairment that substantially limits one or more 
major life activities. 

8. What is a group home within the meaning of the Fair Housing Act? 

The term “group home” does not have a specific legal meaning; land use and zoning 
officials and the courts, however, have referred to some residences for persons with disabilities 
as group homes.  The Fair Housing Act prohibits discrimination on the basis of disability, and 
persons with disabilities have the same Fair Housing Act protections whether or not their 
housing is considered a group home.  A household where two or more persons with disabilities 
choose to live together, as a matter of association, may not be subjected to requirements or 
conditions that are not imposed on households consisting of persons without disabilities. 

In this Statement, the term “group home” refers to a dwelling that is or will be occupied 
by unrelated persons with disabilities. Sometimes group homes serve individuals with a 
particular type of disability, and sometimes they serve individuals with a variety of disabilities.  
Some group homes provide residents with in-home support services of varying types, while 
others do not. The provision of support services is not required for a group home to be protected 
under the Fair Housing Act. Group homes, as discussed in this Statement, may be opened by 
individuals or by organizations, both for-profit and not-for-profit.  Sometimes it is the group 
home operator or developer, rather than the individuals who live or are expected to live in the 
home, who interacts with a state or local government agency about developing or operating the 
group home, and sometimes there is no interaction among residents or operators and state or 
local governments. 

In this Statement, the term “group home” includes homes occupied by persons in 
recovery from alcohol or substance abuse, who are persons with disabilities under the Act.  
Although a group home for persons in recovery may commonly be called a “sober home,” the 
term does not have a specific legal meaning, and the Act treats persons with disabilities who 
reside in such homes no differently than persons with disabilities who reside in other types of 
group homes.  Like other group homes, homes for persons in recovery are sometimes operated 
by individuals or organizations, both for-profit and not-for-profit, and support services or 
supervision are sometimes, but not always, provided.  The Act does not require a person who 
resides in a home for persons in recovery to have participated in or be currently participating in a 
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substance abuse treatment program to be considered a person with a disability.  The fact that a 
resident of a group home may currently be illegally using a controlled substance does not deprive 
the other residents of the protection of the Fair Housing Act. 

9. In what ways does the Fair Housing Act apply to group homes? 

The Fair Housing Act prohibits discrimination on the basis of disability, and persons with 
disabilities have the same Fair Housing Act protections whether or not their housing is 
considered a group home.  State and local governments may not discriminate against persons 
with disabilities who live in group homes.  Persons with disabilities who live in or seek to live in 
group homes are sometimes subjected to unlawful discrimination in a number of ways, including 
those discussed in the preceding Section of this Joint Statement.  Discrimination may be 
intentional; for example, a locality might pass an ordinance prohibiting group homes in single-
family neighborhoods or prohibiting group homes for persons with certain disabilities.  These 
ordinances are facially discriminatory, in violation of the Act.  In addition, as discussed more 
fully in Q&A 10 below, a state or local government may violate the Act by refusing to grant a 
reasonable accommodation to its zoning or land use ordinance when the requested 
accommodation may be necessary for persons with disabilities to have an equal opportunity to 
use and enjoy a dwelling.  For example, if a locality refuses to waive an ordinance that limits the 
number of unrelated persons who may live in a single-family home where such a waiver may be 
necessary for persons with disabilities to have an equal opportunity to use and enjoy a dwelling,  
the locality violates the Act unless the locality can prove that the waiver would impose an undue 
financial and administrative burden on the local government or fundamentally alter the essential 
nature of the locality’s zoning scheme.  Furthermore, a state or local government may violate the 
Act by enacting an ordinance that has an unjustified discriminatory effect on persons with 
disabilities who seek to live in a group home in the community.  Unlawful actions concerning 
group homes are discussed in more detail throughout this Statement. 

10. What is a reasonable accommodation under the Fair Housing Act? 

The Fair Housing Act makes it unlawful to refuse to make “reasonable accommodations” 
to rules, policies, practices, or services, when such accommodations may be necessary to afford 
persons with disabilities an equal opportunity to use and enjoy a dwelling.  A “reasonable 
accommodation” is a change, exception, or adjustment to a rule, policy, practice, or service that 
may be necessary for a person with a disability to have an equal opportunity to use and enjoy a 
dwelling, including public and common use spaces.  Since rules, policies, practices, and services 
may have a different effect on persons with disabilities than on other persons, treating persons 
with disabilities exactly the same as others may sometimes deny them an equal opportunity to 
use and enjoy a dwelling. 
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Even if a zoning ordinance imposes on group homes the same restrictions that it imposes 
on housing for other groups of unrelated persons, a local government may be required, in 
individual cases and when requested to do so, to grant a reasonable accommodation to a group 
home for persons with disabilities.  What constitutes a reasonable accommodation is a case-by-
case determination based on an individualized assessment.  This topic is discussed in detail in 
Q&As 20–25 and in the HUD/DOJ Joint Statement on Reasonable Accommodations under the 
Fair Housing Act. 

11. Does the Fair Housing Act protect persons with disabilities who pose a “direct 
threat” to others? 

The Act does not allow for the exclusion of individuals based upon fear, speculation, or 
stereotype about a particular disability or persons with disabilities in general.  Nevertheless, the 
Act does not protect an individual whose tenancy would constitute a “direct threat” to the health 
or safety of other individuals or whose tenancy would result in substantial physical damage to 
the property of others unless the threat or risk to property can be eliminated or significantly 
reduced by reasonable accommodation.  A determination that an individual poses a direct threat 
must rely on an individualized assessment that is based on reliable objective evidence (for 
example, current conduct or a recent history of overt acts).  The assessment must consider: (1) 
the nature, duration, and severity of the risk of injury; (2) the probability that injury will actually 
occur; and (3) whether there are any reasonable accommodations that will eliminate or 
significantly reduce the direct threat.  See Q&A 10 for a general discussion of reasonable 
accommodations.  Consequently, in evaluating an individual’s recent history of overt acts, a state 
or local government must take into account whether the individual has received intervening 
treatment or medication that has eliminated or significantly reduced the direct threat (in other 
words, significant risk of substantial harm).  In such a situation, the state or local government 
may request that the individual show how the circumstances have changed so that he or she no 
longer poses a direct threat. Any such request must be reasonable and limited to information 
necessary to assess whether circumstances have changed.  Additionally, in such a situation, a 
state or local government may obtain satisfactory and reasonable assurances that the individual 
will not pose a direct threat during the tenancy.  The state or local government must have 
reliable, objective evidence that the tenancy of a person with a disability poses a direct threat 
before excluding him or her from housing on that basis, and, in making that assessment, the state 
or local government may not ignore evidence showing that the individual’s tenancy would no 
longer pose a direct threat. Moreover, the fact that one individual may pose a direct threat does 
not mean that another individual with the same disability or other individuals in a group home 
may be denied housing. 
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12. Can a state or local government enact laws that specifically limit group homes for 
individuals with specific types of disabilities? 

No. Just as it would be illegal to enact a law for the purpose of excluding or limiting 
group homes for individuals with disabilities, it is illegal under the Act for local land use and 
zoning laws to exclude or limit group homes for individuals with specific types of disabilities.  
For example, a government may not limit group homes for persons with mental illness to certain 
neighborhoods. The fact that the state or local government complies with the Act with regard to 
group homes for persons with some types of disabilities will not justify discrimination against 
individuals with another type of disability, such as mental illness. 

13. Can a state or local government limit the number of individuals who reside in a 
group home in a residential neighborhood? 

Neutral laws that govern groups of unrelated persons who live together do not violate the 
Act so long as (1) those laws do not intentionally discriminate against persons on the basis of 
disability (or other protected class), (2) those laws do not have an unjustified discriminatory 
effect on the basis of disability (or other protected class), and (3) state and local governments 
make reasonable accommodations when such accommodations may be necessary for a person 
with a disability to have an equal opportunity to use and enjoy a dwelling. 

Local zoning and land use laws that treat groups of unrelated persons with disabilities 
less favorably than similar groups of unrelated persons without disabilities violate the Fair 
Housing Act. For example, suppose a city’s zoning ordinance defines a “family” to include up to 
a certain number of unrelated persons living together as a household unit, and gives such a group 
of unrelated persons the right to live in any zoning district without special permission from the 
city. If that ordinance also prohibits a group home having the same number of persons with 
disabilities in a certain district or requires it to seek a use permit, the ordinance would violate the 
Fair Housing Act.  The ordinance violates the Act because it treats persons with disabilities less 
favorably than families and unrelated persons without disabilities. 

A local government may generally restrict the ability of groups of unrelated persons to 
live together without violating the Act as long as the restrictions are imposed on all such groups, 
including a group defined as a family.  Thus, if the definition of a family includes up to a certain 
number of unrelated individuals, an ordinance would not, on its face, violate the Act if a group 
home for persons with disabilities with more than the permitted number for a family were not 
allowed to locate in a single-family-zoned neighborhood because any group of unrelated people 
without disabilities of that number would also be disallowed.  A facially neutral ordinance, 
however, still may violate the Act if it is intentionally discriminatory (that is, enacted with 
discriminatory intent or applied in a discriminatory manner), or if it has an unjustified 
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discriminatory effect on persons with disabilities.  For example, an ordinance that limits the 
number of unrelated persons who may constitute a family may violate the Act if it is enacted for 
the purpose of limiting the number of persons with disabilities who may live in a group home, or 
if it has the unjustified discriminatory effect of excluding or limiting group homes in the 
jurisdiction. Governments may also violate the Act if they enforce such restrictions more strictly 
against group homes than against groups of the same number of unrelated persons without 
disabilities who live together in housing.  In addition, as discussed in detail below, because the 
Act prohibits the denial of reasonable accommodations to rules and policies for persons with 
disabilities, a group home that provides housing for a number of persons with disabilities that 
exceeds the number allowed under the family definition has the right to seek an exception or 
waiver. If the criteria for a reasonable accommodation are met, the permit must be given in that 
instance, but the ordinance would not be invalid.9 

14. How does the Supreme Court’s ruling in Olmstead apply to the Fair Housing Act? 

In Olmstead v. L.C.,10 the Supreme Court ruled that the Americans with Disabilities Act 
(ADA) prohibits the unjustified segregation of persons with disabilities in institutional settings 
where necessary services could reasonably be provided in integrated, community-based settings. 
An integrated setting is one that enables individuals with disabilities to live and interact with 
individuals without disabilities to the fullest extent possible.  By contrast, a segregated setting 
includes congregate settings populated exclusively or primarily by individuals with disabilities.  
Although Olmstead did not interpret the Fair Housing Act, the objectives of the Fair Housing Act 
and the ADA, as interpreted in Olmstead, are consistent. The Fair Housing Act ensures that 
persons with disabilities have an equal opportunity to choose the housing where they wish to 
live. The ADA and Olmstead ensure that persons with disabilities also have the option to live 
and receive services in the most integrated setting appropriate to their needs.  The integration 
mandate of the ADA and Olmstead can be implemented without impairing the rights protected 
by the Fair Housing Act. For example, state and local governments that provide or fund housing, 
health care, or support services must comply with the integration mandate by providing these 
programs, services, and activities in the most integrated setting appropriate to the needs of 
individuals with disabilities. State and local governments may comply with this requirement by 
adopting standards for the housing, health care, or support services they provide or fund that are 
reasonable, individualized, and specifically tailored to enable individuals with disabilities to live 
and interact with individuals without disabilities to the fullest extent possible.  Local 
governments should be aware that ordinances and policies that impose additional restrictions on 
housing or residential services for persons with disabilities that are not imposed on housing or 

9 Laws that limit the number of occupants per unit do not violate the Act as long as they are reasonable, are applied 

to all occupants, and do not operate to discriminate on the basis of disability, familial status, or other characteristics 

protected by the Act. 

10 527 U.S. 581 (1999). 
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residential services for persons without disabilities are likely to violate the Act.  In addition, a 
locality would violate the Act and the integration mandate of the ADA and Olmstead if it 
required group homes to be concentrated in certain areas of the jurisdiction by, for example, 
restricting them from being located in other areas. 

15. Can a state or local government impose spacing requirements on the location of 
group homes for persons with disabilities? 

A “spacing” or “dispersal” requirement generally refers to a requirement that a group 
home for persons with disabilities must not be located within a specific distance of another group 
home.  Sometimes a spacing requirement is designed so it applies only to group homes and 
sometimes a spacing requirement is framed more generally and applies to group homes and other 
types of uses such as boarding houses, student housing, or even certain types of businesses.  In a 
community where a certain number of unrelated persons are permitted by local ordinance to 
reside together in a home, it would violate the Act for the local ordinance to impose a spacing 
requirement on group homes that do not exceed that permitted number of residents because the 
spacing requirement would be a condition imposed on persons with disabilities that is not 
imposed on persons without disabilities.  In situations where a group home seeks a reasonable 
accommodation to exceed the number of unrelated persons who are permitted by local ordinance 
to reside together, the Fair Housing Act does not prevent state or local governments from taking 
into account concerns about the over-concentration of group homes that are located in close 
proximity to each other.  Sometimes compliance with the integration mandate of the ADA and 
Olmstead requires government agencies responsible for licensing or providing housing for 
persons with disabilities to consider the location of other group homes when determining what 
housing will best meet the needs of the persons being served.  Some courts, however, have found 
that spacing requirements violate the Fair Housing Act because they deny persons with 
disabilities an equal opportunity to choose where they will live.  Because an across-the-board 
spacing requirement may discriminate against persons with disabilities in some residential areas, 
any standards that state or local governments adopt should evaluate the location of group homes 
for persons with disabilities on a case-by-case basis. 

Where a jurisdiction has imposed a spacing requirement on the location of group homes 
for persons with disabilities, courts may analyze whether the requirement violates the Act under 
an intent, effects, or reasonable accommodation theory.  In cases alleging intentional 
discrimination, courts look to a number of factors, including the effect of the requirement on 
housing for persons with disabilities; the jurisdiction’s intent behind the spacing requirement; the 
existence, size, and location of group homes in a given area; and whether there are methods other 
than a spacing requirement for accomplishing the jurisdiction’s stated purpose.  A spacing 
requirement enacted with discriminatory intent, such as for the purpose of appeasing neighbors’ 
stereotypical fears about living near persons with disabilities, violates the Act.  Further, a neutral 
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spacing requirement that applies to all housing for groups of unrelated persons may have an 
unjustified discriminatory effect on persons with disabilities, thus violating the Act.  Jurisdictions 
must also consider, in compliance with the Act, requests for reasonable accommodations to any 
spacing requirements. 

16. Can a state or local government impose health and safety regulations on group 
home operators? 

Operators of group homes for persons with disabilities are subject to applicable state and 
local regulations addressing health and safety concerns unless those regulations are inconsistent 
with the Fair Housing Act or other federal law.  Licensing and other regulatory requirements that 
may apply to some group homes must also be consistent with the Fair Housing Act.  Such 
regulations must not be based on stereotypes about persons with disabilities or specific types of 
disabilities. State or local zoning and land use ordinances may not, consistent with the Fair 
Housing Act, require individuals with disabilities to receive medical, support, or other services or 
supervision that they do not need or want as a condition for allowing a group home to operate.  
State and local governments’ enforcement of neutral requirements regarding safety, licensing, 
and other regulatory requirements governing group homes do not violate the Fair Housing Act so 
long as the ordinances are enforced in a neutral manner, they do not specifically target group 
homes, and they do not have an unjustified discriminatory effect on persons with disabilities who 
wish to reside in group homes. 

Governments must also consider requests for reasonable accommodations to licensing 
and regulatory requirements and procedures, and grant them where they may be necessary to 
afford individuals with disabilities an equal opportunity to use and enjoy a dwelling, as required 
by the Act. 

17. Can a state or local government address suspected criminal activity or fraud and 
abuse at group homes for persons with disabilities? 

The Fair Housing Act does not prevent state and local governments from taking 
nondiscriminatory action in response to criminal activity, insurance fraud, Medicaid fraud, 
neglect or abuse of residents, or other illegal conduct occurring at group homes, including 
reporting complaints to the appropriate state or federal regulatory agency.  States and localities 
must ensure that actions to enforce criminal or other laws are not taken to target group homes 
and are applied equally, regardless of whether the residents of housing are persons with 
disabilities. For example, persons with disabilities residing in group homes are entitled to the 
same constitutional protections against unreasonable search and seizure as those without 
disabilities. 
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18. Does the Fair Housing Act permit a state or local government to implement 

strategies to integrate group homes for persons with disabilities in particular 

neighborhoods where they are not currently located?
 

Yes. Some strategies a state or local government could use to further the integration of 
group housing for persons with disabilities, consistent with the Act, include affirmative 
marketing or offering incentives.  For example, jurisdictions may engage in affirmative 
marketing or offer variances to providers of housing for persons with disabilities to locate future 
homes in neighborhoods where group homes for persons with disabilities are not currently 
located. But jurisdictions may not offer incentives for a discriminatory purpose or that have an 
unjustified discriminatory effect because of a protected characteristic. 

19. Can a local government consider the fears or prejudices of neighbors in deciding 
whether a group home can be located in a particular neighborhood? 

In the same way a local government would violate the law if it rejected low-income 
housing in a community because of neighbors’ fears that such housing would be occupied by 
racial minorities (see Q&A 5), a local government violates the law if it blocks a group home or 
denies a reasonable accommodation request because of neighbors’ stereotypical fears or 
prejudices about persons with disabilities.  This is so even if the individual government decision-
makers themselves do not have biases against persons with disabilities. 

Not all community opposition to requests by group homes is necessarily discriminatory.  
For example, when a group home seeks a reasonable accommodation to operate in an area and 
the area has limited on-street parking to serve existing residents, it is not a violation of the Fair 
Housing Act for neighbors and local government officials to raise concerns that the group home 
may create more demand for on-street parking than would a typical family and to ask the 
provider to respond. A valid unaddressed concern about inadequate parking facilities could 
justify denying the requested accommodation, if a similar dwelling that is not a group home or 
similarly situated use would ordinarily be denied a permit because of such parking concerns.  If, 
however, the group home shows that the home will not create a need for more parking spaces 
than other dwellings or similarly-situated uses located nearby, or submits a plan to provide any 
needed off-street parking, then parking concerns would not support a decision to deny the home 
a permit. 
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Questions and Answers on the Fair Housing Act and  

Reasonable Accommodation Requests to Local Zoning and Land Use Laws
 

20. When does a state or local government violate the Fair Housing Act by failing to 
grant a request for a reasonable accommodation? 

A state or local government violates the Fair Housing Act by failing to grant a reasonable 
accommodation request if (1) the persons requesting the accommodation or, in the case of a 
group home, persons residing in or expected to reside in the group home are persons with a 
disability under the Act; (2) the state or local government knows or should reasonably be 
expected to know of their disabilities; (3) an accommodation in the land use or zoning ordinance 
or other rules, policies, practices, or services of the state or locality was requested by or on behalf 
of persons with disabilities; (4) the requested accommodation may be necessary to afford one or 
more persons with a disability an equal opportunity to use and enjoy the dwelling; (5) the state or 
local government refused to grant, failed to act on, or unreasonably delayed the accommodation 
request; and (6) the state or local government cannot show that granting the accommodation 
would impose an undue financial and administrative burden on the local government or that it 
would fundamentally alter the local government’s zoning scheme.  A requested accommodation 
may be necessary if there is an identifiable relationship between the requested accommodation 
and the group home residents’ disability.  Further information is provided in Q&A 10 above and 
the HUD/DOJ Joint Statement on Reasonable Accommodations under the Fair Housing Act. 

21. Can a local government deny a group home’s request for a reasonable 

accommodation without violating the Fair Housing Act? 


Yes, a local government may deny a group home’s request for a reasonable 
accommodation if the request was not made by or on behalf of persons with disabilities (by, for 
example, the group home developer or operator) or if there is no disability-related need for the 
requested accommodation because there is no relationship between the requested 
accommodation and the disabilities of the residents or proposed residents. 

In addition, a group home’s request for a reasonable accommodation may be denied by a 
local government if providing the accommodation is not reasonable—in other words, if it would 
impose an undue financial and administrative burden on the local government or it would 
fundamentally alter the local government’s zoning scheme.  The determination of undue 
financial and administrative burden must be decided on a case-by-case basis involving various 
factors, such as the nature and extent of the administrative burden and the cost of the requested 
accommodation to the local government, the financial resources of the local government, and the 
benefits that the accommodation would provide to the persons with disabilities who will reside in 
the group home. 
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When a local government refuses an accommodation request because it would pose an 
undue financial and administrative burden, the local government should discuss with the 
requester whether there is an alternative accommodation that would effectively address the 
disability-related needs of the group home’s residents without imposing an undue financial and 
administrative burden.  This discussion is called an “interactive process.”  If an alternative 
accommodation would effectively meet the disability-related needs of the residents of the group 
home and is reasonable (that is, it would not impose an undue financial and administrative 
burden or fundamentally alter the local government’s zoning scheme), the local government 
must grant the alternative accommodation.  An interactive process in which the group home and 
the local government discuss the disability-related need for the requested accommodation and 
possible alternative accommodations is both required under the Act and helpful to all concerned, 
because it often results in an effective accommodation for the group home that does not pose an 
undue financial and administrative burden or fundamental alteration for the local government. 

22. What is the procedure for requesting a reasonable accommodation? 

The reasonable accommodation must actually be requested by or on behalf of the 
individuals with disabilities who reside or are expected to reside in the group home.  When the 
request is made, it is not necessary for the specific individuals who would be expected to live in 
the group home to be identified.  The Act does not require that a request be made in a particular 
manner or at a particular time.  The group home does not need to mention the Fair Housing Act 
or use the words “reasonable accommodation” when making a reasonable accommodation 
request. The group home must, however, make the request in a manner that a reasonable person 
would understand to be a disability-related request for an exception, change, or adjustment to a 
rule, policy, practice, or service.  When making a request for an exception, change, or adjustment 
to a local land use or zoning regulation or policy, the group home should explain what type of 
accommodation is being requested and, if the need for the accommodation is not readily apparent 
or known by the local government, explain the relationship between the accommodation and the 
disabilities of the group home residents. 

A request for a reasonable accommodation can be made either orally or in writing.  It is 
often helpful for both the group home and the local government if the reasonable accommodation 
request is made in writing.  This will help prevent misunderstandings regarding what is being 
requested or whether or when the request was made. 

Where a local land use or zoning code contains specific procedures for seeking a 
departure from the general rule, courts have decided that these procedures should ordinarily be 
followed. If no procedure is specified, or if the procedure is unreasonably burdensome or 
intrusive or involves significant delays, a request for a reasonable accommodation may, 
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nevertheless, be made in some other way, and a local government is obligated to grant it if the 
requested accommodation meets the criteria discussed in Q&A 20, above. 

Whether or not the local land use or zoning code contains a specific procedure for 
requesting a reasonable accommodation or other exception to a zoning regulation, if local 
government officials have previously made statements or otherwise indicated that an application 
for a reasonable accommodation would not receive fair consideration, or if the procedure itself is 
discriminatory, then persons with disabilities living in a group home, and/or its operator, have 
the right to file a Fair Housing Act complaint in court to request an order for a reasonable 
accommodation to the local zoning regulations. 

23. Does the Fair Housing Act require local governments to adopt formal reasonable 
accommodation procedures? 

The Act does not require a local government to adopt formal procedures for processing 
requests for reasonable accommodations to local land use or zoning codes.  DOJ and HUD 
nevertheless strongly encourage local governments to adopt formal procedures for identifying 
and processing reasonable accommodation requests and provide training for government officials 
and staff as to application of the procedures.  Procedures for reviewing and acting on reasonable 
accommodation requests will help state and local governments meet their obligations under the 
Act to respond to reasonable accommodation requests and implement reasonable 
accommodations promptly.  Local governments are also encouraged to ensure that the 
procedures to request a reasonable accommodation or other exception to local zoning regulations 
are well known throughout the community by, for example, posting them at a readily accessible 
location and in a digital format accessible to persons with disabilities on the government’s 
website. If a jurisdiction chooses to adopt formal procedures for reasonable accommodation 
requests, the procedures cannot be onerous or require information beyond what is necessary to 
show that the individual has a disability and that the requested accommodation is related to that 
disability. For example, in most cases, an individual’s medical record or detailed information 
about the nature of a person’s disability is not necessary for this inquiry.  In addition, officials 
and staff must be aware that any procedures for requesting a reasonable accommodation must 
also be flexible to accommodate the needs of the individual making a request, including 
accepting and considering requests that are not made through the official procedure.  The 
adoption of a reasonable accommodation procedure, however, will not cure a zoning ordinance 
that treats group homes differently than other residential housing with the same number of 
unrelated persons. 
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24. What if a local government fails to act promptly on a reasonable accommodation 
request? 

A local government has an obligation to provide prompt responses to reasonable 
accommodation requests, whether or not a formal reasonable accommodation procedure exists.  
A local government’s undue delay in responding to a reasonable accommodation request may be 
deemed a failure to provide a reasonable accommodation. 

25. Can a local government enforce its zoning code against a group home that violates 
the zoning code but has not requested a reasonable accommodation? 

The Fair Housing Act does not prohibit a local government from enforcing its zoning 
code against a group home that has violated the local zoning code, as long as that code is not 
discriminatory or enforced in a discriminatory manner.  If, however, the group home requests a 
reasonable accommodation when faced with enforcement by the locality, the locality still must 
consider the reasonable accommodation request.  A request for a reasonable accommodation 
may be made at any time, so at that point, the local government must consider whether there is a 
relationship between the disabilities of the residents of the group home and the need for the 
requested accommodation. If so, the locality must grant the requested accommodation unless 
doing so would pose a fundamental alteration to the local government’s zoning scheme or an 
undue financial and administrative burden to the local government. 

Questions and Answers on Fair Housing Act Enforcement of 

Complaints Involving Land Use and Zoning
 

26. How are Fair Housing Act complaints involving state and local land use laws and 
practices handled by HUD and DOJ? 

The Act gives HUD the power to receive, investigate, and conciliate complaints of 
discrimination, including complaints that a state or local government has discriminated in 
exercising its land use and zoning powers. HUD may not issue a charge of discrimination 
pertaining to “the legality of any State or local zoning or other land use law or ordinance.”  
Rather, after investigating, HUD refers matters it believes may be meritorious to DOJ, which, in 
its discretion, may decide to bring suit against the state or locality within 18 months after the 
practice at issue occurred or terminated.  DOJ may also bring suit by exercising its authority to 
initiate litigation alleging a pattern or practice of discrimination or a denial of rights to a group of 
persons which raises an issue of general public importance. 

If HUD determines that there is no reasonable cause to believe that there may be a 
violation, it will close an investigation without referring the matter to DOJ.  But a HUD or DOJ 
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decision not to proceed with a land use or zoning matter does not foreclose private plaintiffs 
from pursuing a claim. 

Litigation can be an expensive, time-consuming, and uncertain process for all parties.  
HUD and DOJ encourage parties to land use disputes to explore reasonable alternatives to 
litigation, including alternative dispute resolution procedures, like mediation or conciliation of 
the HUD complaint. HUD attempts to conciliate all complaints under the Act that it receives, 
including those involving land use or zoning laws.  In addition, it is DOJ’s policy to offer 
prospective state or local governments the opportunity to engage in pre-suit settlement 
negotiations, except in the most unusual circumstances. 

27. How can I find more information? 

For more information on reasonable accommodations and reasonable modifications under the 
Fair Housing Act: 

	 HUD/DOJ Joint Statement on Reasonable Accommodations under the Fair Housing Act, 
available at https://www.justice.gov/crt/fair-housing-policy-statements-and-guidance-0 
or http://www.hud.gov/offices/fheo/library/huddojstatement.pdf. 

	 HUD/DOJ Joint Statement on Reasonable Modifications under the Fair Housing Act, 
available at https://www.justice.gov/crt/fair-housing-policy-statements-and-guidance-0 
or http://www.hud.gov/offices/fheo/disabilities/reasonable_modifications_mar08.pdf. 

For more information on state and local governments’ obligations under Section 504: 

	 HUD website at http://portal.hud.gov/hudportal/HUD?src=/program_offices/ 

fair_housing_equal_opp/disabilities/sect504. 


For more information on state and local governments’ obligations under the ADA and Olmstead: 

	 U.S. Department of Justice website, www.ADA.gov, or call the ADA information line at 
(800) 514-0301 (voice) or (800) 514-0383 (TTY). 

	 Statement of the Department of Justice on Enforcement of the Integration Mandate of 
Title II of the Americans with Disabilities Act and Olmstead v. L.C., available at 
http://www.ada.gov./olmstead/q&a_olmstead.htm. 

	 Statement of the Department of Housing and Urban Development on the Role of Housing 
in Accomplishing the Goals of Olmstead, available at 
http://portal.hud.gov/hudportal/documents/huddoc?id=OlmsteadGuidnc060413.pdf. 
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For more information on the requirement to affirmatively further fair housing: 

	 Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42,272 (July 16, 2015) (to be 
codified at 24 C.F.R. pts. 5, 91, 92, 570, 574, 576, and 903). 

	 U.S. Department of Housing and Urban Development, Version 1, Affirmatively 

Furthering Fair Housing Rule Guidebook (2015), available at
 
https://www.hudexchange.info/resources/documents/AFFH-Rule-Guidebook.pdf. 


	 Office of Fair Housing and Equal Opportunity, U.S. Department of Housing and Urban 
Development, Vol. 1, Fair Housing Planning Guide (1996), available at 
http://www.hud.gov/offices/fheo/images/fhpg.pdf. 

For more information on nuisance and crime-free ordinances: 

	 Office of General Counsel Guidance on Application of Fair Housing Act Standards to the 
Enforcement of Local Nuisance and Crime-Free Housing Ordinances Against Victims of 
Domestic Violence, Other Crime Victims, and Others Who Require Police or Emergency 
Services (Sept. 13, 2016), available at http://portal.hud.gov/hudportal/documents/ 
huddoc?id=FinalNuisanceOrdGdnce.pdf. 
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Section 6 – Admissions Policy - 12 Est: 8/2014 Rev: 03/2022 
Pre-Admission Assessment Approved By:  Exec. Leadership Board 

Policy: A standardized Pre-Admission Assessment is conducted utilizing established admission and eligibility 
criteria to evaluate and individual's appropriateness for admission. This assessment is conducted by Intake 
Coordinators before admission to any program. 

Procedure: 
1. The Admissions Coordinator will administer and complete the initial assessment form called the “Pre-

Intake Assessment” with all individuals requesting admission.
2. Questions are included in the assessment which may elicit areas of concern, i.e., "red flags". Should any

"red flags" be identified, the intake coordinator will refer the form to the Admissions Director, who will
determine whether further consultation is needed in the initial screening of the individual. The intake
coordinator will confer with the Admissions Manager as needed to determine what admission or referral
arrangements need to be made.

3. The Pre-Intake Assessment and any other available information will be reviewed by the Admissions
Manager to determine if a release of information signed by the potential client is needed to obtain more
information from his/her physician or psychiatrist.

4. The Admissions Manager will utilize ASAM criteria to determine the appropriate level of substance
abuse care the client will require based off the following the ASAM 6 Dimensions:

a. Dimension 1: Acute Intoxication and/or Withdrawal Potential - Past and current experiences of
substance use and withdrawal.

b. Dimension 2: Biomedical Conditions and Complications - Physical health history and current
condition

c. Dimension 3: Emotional, Behavioral, or Cognitive Conditions and Complications - Thoughts,
emotions, mental health needs, and behavioral health history

d. Dimension 4: Readiness to Change - Readiness and interest in changing
e. Dimension 5: Relapse, Continued Use, or Continued Problem Potential - Likelihood of relapse or

continued use or continued behavioral health problems
f. Dimension 6: Recovery and Living Environment - Relationship between recovery and living

environment (people, places, and things)
5. If the person is admitted into the residential component, all information, including medication needs,

will be documented in the client's admission file, and forwarded to the clinical and medical team.
6. In most cases, clients with legal problems will not be prevented from admission.  However, each case

will be evaluated on an individual basis to determine that the situation will not significantly interfere
with a client's treatment and will not violate any laws.

7. Willow Springs provides direct or referral services to the disabled based upon ability to participate in the
treatment regimen of the desired level of care. Each case will be assessed and evaluated on an individual
basis.

8. If no areas of concern are noted, or the individual is deemed appropriate for admission, an admission
appointment will be scheduled.

9. If a client is deemed ineligible, the individual will be informed as to the reason(s) and be provided
referrals.
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Section 6 – Admissions Policy - 1 Est: 8/2014 Rev: 03/2022 
Admission Criteria Approved By:  Exec. Leadership Board 

 

Policy: Sunshine Behavioral Health screens all potential participants for program eligibility prior to 
admission.  Admission and readmission criteria for determining the participant’s eligibility and 
suitability for services are written and reviewed. All participants admitted meet the admission criteria 
which will be documented in the participant’s file. Participants are considered for program services 
without regard to race, religion, gender, sexual preference, mental or physical disability, national origin, 
or cultural background/identification. Should a client be found inappropriate for admission (see 
Ineligibility Criteria) an appropriate adareferral shall be made.  
 

• Admission is open to adults (18+ years of age) in need of services for alcohol and/or drug related 
problems and not in need of medical treatment for a life-threatening illness or condition. Physically 
disabled clients will be assessed and accepted on a case-by-case basis. Involvement with alcohol and/or 
other drugs shall be the primary reason for admission for each client. The request for admission must be 
voluntary. 

 
• Persons in need of medical detoxification services shall not be permanently excluded. Their needs may 

necessitate detoxification until medical clearance for admission to the residential program 
• Individuals with HIV/AIDS are not excluded. 
• If an individual needs a higher level of care and supervision than the program can provide, referral 

information for suitable facilities will be given. 
• Sunshine Behavioral Health accepts clients referred by the courts and will provide full disclosures to 

law enforcement authorities, probation ofi ficer, social workers, and police if a specific violation of 
court order or law is violated. Clients who are referred by the courts are asked to sign a consent form 
granting permission for staff to make disclosures to law probation officers and court officials when 
needed.  

• Sunshine Behavioral Health functions in compliance with section 504 of the Federal Rehabilitation Act 
of 1973, Title IV of the Federal Civil Rights Act of 1964, Federal Age Discrimination Act of 1973, and 
subsequent state and local laws and regulations implementing such statutes. 

• Sunshine Behavioral Health shall consider the whole person and takes a  “multi-dimensional” approach, 
and recognizes the many different areas of life that make up who the clients are, and how these life 
areas, or “dimensions,” contain different risks and needs, as well as strengths and resources per ASAM 
guidelines.  

a. Clients will be admitted to the appropriate level of care based on the ASAM criteria’s 
assessment dimensions and be reassessed after admission to confirm. 

• Sunshine Behavioral Health provides a spectrum of services and correlating housing per level of care.  
a. This approach to treatment, or continuum of care, ensures that patients receive adequate care 

upon admission and are smoothly transitioned to a higher or lower level of care as needed  
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