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RE:  Application for Modification of C-CU-2337-07
Our File No.: 141868-281985

Dear Planning Commissioners:
Please accept for filing this Permit Modification Request to CUP No. C-CU-2337-07.

Sunshine Behavioral Health Group, LLC (the “Applicant”) has executed an agreement to purchase
certain real property located in Crook County, Oregon, described as Map and Taxlot 16142000-
00100-2063 (the “Property’), which is currently owned by the Roman Catholic Bishop of the
Diocese of Baker, Inc. (the “Owner”). Exhibit I of the attached applicant contains Owner’s
authorization for Applicant to file this modification request.

In 2007, the Owner applied for Conditional Use Permit C-CU-2337-07 (the “CUP”) on the
Property for a “chapel (church), a Catholic Community Center with camping facilities (retreat and
gathering center), and a chancery (business office); and for outright use approval for a Bishop’s
manse (replacement residence) in an Exclusive Farm Use zone EFU-3.” The CUP was approved
for all uses except the chancery. In total, the existing CUP-approved facilities support eight full-
time staff, eight part-time staff, and up to 225 over-night visitors utilizing the conference center
and summer camp facilities. Also, there are currently 124 beds on-site spread over the main
residence, staff housing, duplex cabins, shop, and an RV park with seven spots. Exhibit C (site
plan).

The present application seeks to continue the use of the Property as a community center while
amending the approved CUP, most particularly to replace the seven RV spots with cabins and to
reduce the number of individuals using the facilities on the Property. Applicant owns and
operates a network of substance use disorder (“SUD”) treatment centers. Those centers provide
relapse management, engaging outdoor activities, and individualized programs for each patient.
Please contact me at the number below to pay the associated application fee and if you have any
questions regarding this application.

Sincerely,

-~
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D. Adam Smith

DASM:cho

360 SW Bond Street, Suite 500 | Bend, OR 97702 | M 541-749-4044 | F 541-330-1153 | schwabe.com
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BEFORE THE CROOK COUNTY

PLANNING DIRECTOR
In the matter of an Application for a APPLICANTS’ NARRATIVE
modification of C-CU-2337-07 DEMONSTRATING COMPLIANCE WITH
THE APPROVAL CRITERIA
SUBJECT PROPERTY: 14427 SW Alfalfa Rd,
Powell Butte, OR 97753
APPLICANTS: Sunshine Behavioral Health Group, LLC
OWNERS: The Roman Catholic Bishop of the Diocese of Baker
ATTORNEY D. Adam Smith
FOR APPLICANTS: Schwabe, Williamson & Wyatt, P.C.

360 SW Bond Street, Suite 500
Bend, Oregon 97702

PROPOSAL: The Applicants request a modification of C-CU-2337-07
under Crook County Code 18.172.100.

I. INTRODUCTION AND BACKGROUND

Sunshine Behavioral Health Group, LLC (the “Applicant”) has executed an agreement to
purchase certain real property located in Crook County, Oregon, described as Map and Taxlot
16142000-00100-2063 (the “Property”), which is currently owned by the Roman Catholic Bishop
of the Diocese of Baker, Inc. (the “Owner”). Exhibit A (vesting deed). The Property is
approximately 37.89 acres in size, and is zoned Exclusive Farm Use Powell Butte Area (“EFU-
37).

In 2007, the Owner applied for Conditional Use Permit C-CU-2337-07 (the “CUP”) on the
Property for a “chapel (church), a Catholic Community Center with camping facilities (retreat and
gathering center), and a chancery (business office); and for outright use approval for a Bishop’s
manse (replacement residence) in an Exclusive Farm Use zone EFU-3.” Exhibit B (CUP). The
CUP was approved for all uses except the chancery. In total, the existing CUP-approved facilities
support eight full-time staff, eight part-time staff, and up to 225 over-night visitors utilizing the
conference center and summer camp facilities. Also, there are currently 124 beds on-site spread
over the main residence, staff housing, duplex cabins, shop, and an RV park with seven spots.
Exhibit C (site plan).

The present application seeks to continue the use of the Property as a community center
while amending the approved CUP, most particularly to replace the seven RV spots with cabins
and to reduce the number of individuals using the facilities on the Property. Applicant owns and
operates a network of substance use disorder (“SUD”) treatment centers. Those centers provide
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relapse management, engaging outdoor activities, and individualized programs for each patient.
The treatment provided at these centers includes the 12 Step methodology. As the 12 Steps were
inspired by spiritual ideals, the Applicant’s treatment program is spiritual in nature and further
continues the implicit community service mission approved by the original CUP. One notable
difference, however, is that the Applicant’s centers are not expressly religious.

As shown on Exhibit C (site plan) attached hereto, the only physical modification
Applicant proposes is replacing the seven existing RV spots with cabins, which will provide more
suitable housing considering the center’s treatment programs. These modifications and the
Applicant’s proposed use contemplates fewer residents on-site, with 75 total employees spread
across three shifts (with 30 employees typically on site from 6:00 am to 10:00 pm daily), and
serving approximately 100 to 130 clients at any one time. Last, and as explained more fully below,
the Applicant seeks as part of this modification application several “reasonable
modification/accommodations” pursuant to the Federal Fair Housing Amendments Act (“FHAA”)
and the Americans with Disabilities Act (“ADA”).

As demonstrated below, this application meets all applicable approval criteria and the
modification to Conditional Use Permit C-CU-2337-07 should be approved.

I1. APPLICABLE STANDARDS AND CRITERIA

The Crook County Code
Chapter 18.172.100 — Revocation or Modification of Permit

III. APPLICANT’S RESPONSE TO APPLICABLE STANDARDS AND CRITERIA
The relevant criteria are addressed below.
CCC 18.172.100 Revocation or modification of permit.

(1) The hearing authority may revoke or modify any permit granted under the provisions
of this title on any one or more of the following grounds:

% %k %

(c) The use for which such permit was granted has ceased to exist or has been suspended
for one year or more.

RESPONSE: As described above, the Applicant has executed an agreement to purchase the
Property and is proposing an SUD treatment center on the Property. While the Applicant’s SUD
treatment program includes the 12 Step methodology, a methodology inspired by spiritual ideals,
there will be no church activities continuing on the Property rooted in any particular religion.
Therefore, part of the use for which the CUP was granted will cease to exist such that a
modification is appropriate. This criterion is met.

* sk ok
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(e) The proposed modification will result in a change to the original proposal sought by
the permittee or permittee’s successor and meets the applicable standards specified in subsection
(3) of this section.

RESPONSE: As described above, the Applicant signed a purchase and sale agreement to
purchase the Property and is proposing utilizing the existing facilities for an SUD treatment
center on the Property, including modifying those facilities to provide temporary housing rather
than camping and RV parking. See Exhibit C (site plan). Specifically, the only physical
modification! the Applicant is proposing is replacing the seven existing RV spots with cabins;
this modification will result in about the same number of beds that are currently present on site
once accounting for beds in the permitted RVs. The changes to the use characteristics of the
Property will be minimal from a land use perspective as both uses are appropriately classified as
“community centers.” Notably, although the Catholic Church is not using the facility to run
camps for up to 225 participants 365 day a year, the existing CUP allows such an intensity of
uses on the property. The Applicant’s proposed uses will be of similar scope and intentions,
such that the only quantifiable changes are to the physical structures. Consistent with this
criterion, the Applicant demonstrates how this modification application meets the applicable
standards specified in CCC 18.172.100(3) below. This criterion is met.

k %k ok

(3) The hearing authority shall hold a public hearing on any proposed revocation or
modification after giving written notice to the permittee and other affected persons as set forth in
this title. The hearing on the decision which is subject to the revocation or modification, is subject
only to either the standards, criteria and conditions that were applicable when the original permit
was issued or in effect at the time of the revocation or modification, whichever is less restrictive.
The hearing authority shall render its decision within 45 calendar days after the conclusion of the
hearing.

RESPONSE: The CCC in effect in 2007 was less restrictive than the present day Code. At the
time, CCC 18.24.020(7) allowed the following as a conditional use in the EFU-3 Zone: “Public
and private parks, playgrounds, hunting and fishing preserves and campgrounds, and community
centers owned and operated by a governmental agency or nonprofit community organization.” At
that time, “community centers” were undefined under the CCC. Accordingly, in 2007, the Owner
defined its community center as follows:

“*Community Center’ is not defined by the CCC. Community centers are typically
locations where members of a group of people may gather for learning, activities,
social support, and events. In this particular case, the community center will serve
as a retreat and gathering place for members of the Catholic Diocese of Baker,
which includes much of Eastern Oregon. Currently, there is no such facility to serve
the large geographic area encompassed by the diocese.”

1 Should any additional modifications be required in the future, the Applicant will handle those through separate
modification applications.
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Exhibit D (CUP application materials). Crook County accepted the definition proposed by the
Owner, thereby implicitly interpreting the relevant CCC provisions. Much like the existing
community center, the Applicant proposes utilizing the permitted facilities for an SUD treatment
center on the Property, and modifying the lodging provided as part of the community center to
reflect the differing services provided. See Exhibit C (site plan). Although the Applicant proposes
modifying the lodging on site by replacing RV spots with cabins, the modification will result in
the same, or less, number of beds on site as are currently present. Currently, the following
“buildings” contain approximately 124 beds on site: main residence, staff housing, duplex cabins,
and RV spots. Exhibit C (Site Plan). As noted above, the Applicant will serve about 100 to 130
clients on site at any one time. Additionally, the SUD treatment center will still serve as a location
where individuals suffering from SUD will receive therapy and other clinical treatment.”
Therefore, the proposed modification to allow an SUD treatment center meets the definition of a
“community center,” as defined by the Owner in the CUP and accepted by the County at that time.

Even though the County Code has been amended since 2007, Applicant’s proposal still
falls within the 2007 CUP decision. The current code still allows community centers (with that
term still remaining undefined) as conditional uses in the EFU-3 Zone where those centers are
“owned by a governmental agency or a nonprofit organization and operated primarily by and for
residents of the local rural community.” CCC 18.16.010 (Emphasis added). The 2007 County
Code did not include a requirement that community centers be operated “primarily by and for
residents of the local rural community.” However, project opponents at the time argued that such
a limitation should apply based on similar language in ORS 215.283(2)(e) (2007). The County
addressed this issue in its 2007 CUP decision and found that the retreat center use would meet this
criteria because the center could serve local residents:

“The Community Center element, while not being primarily by and for local
residents as required by ORS 215.283(2)(e), may serve local residents in
some form and such a use would be allowed outright pursuant to ORS
215.441 as an “activity customarily associated with the practices of the
religious activity.”

In addition to citing ORS 215.441, which provides state statutory land use protection for
religious activities, the CUP also references federal statutory protections now commonly referred
to as the Religious Land Use and Institutionalized Person Act of 2000 (“RLUIPA”). As noted
above, the Applicant’s proposed utilization of the community center facilities will not continue the
religious activity which warranted exceptions under both federal and state law governing religious
uses. However, the Applicant’s proposed use instead warrants exceptions under different federal
law, specifically the FHAA and the ADA noted above. These issues are discussed more fully below
in Section V.

In its current form, ORS 215.283(2)(e) allows the following “community center” use in
EFU zones:

“(e) Community centers owned by a governmental agency or a nonprofit community
organization and operated primarily by and for residents of the local rural community. A
community center authorized under this paragraph may provide services to veterans,
including but not limited to emergency and transitional shelter, preparation and service of
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meals, vocational and educational counseling and referral to local, state or federal agencies
providing medical, mental health, disability income replacement and substance abuse
services, only in a facility that is in existence on January 1, 2006. The services may not
include direct delivery of medical, mental health, disability income replacement or
substance abuse services.”

The new language quoted above regarding community centers specifically for veterans
does not bar Applicant’s proposal. In 2005, the Oregon legislature through House Bill 2932
created the state Department of Veteran’s Affairs and allowed the new department to operate
clinics under the definition of a community center, provided that the clinics did not provide
substance abuse treatment services. This bill became effective on January 1, 2006.

In 2007, when Owner’s CUP application was approved, the County Code had not yet been
amended to incorporate the language from House Bill 2932. The 2007 CUP also did not address
the revisions introduced in House Bill 2932. Presumably, the CUP did not address the new
statutory language because it was determined to be inapplicable because the revisions to ORS
215.283(2)(e) apply only to community centers operated by the newly created state Department of
Veteran’s Affairs. The community center at issue in the 2007 CUP was a center operated by the
Catholic Church and not the Department of Veteran’s Affairs.

Similarly, Applicant’s proposed community center will also not be run by the state
Department of Veteran’s Affairs, but by a private entity. Should the County disagree with this
interpretation, Applicant submits that its modification request must be processed under the 2007
County Code pursuant to CCC 18.172.100(3). In 2007, CCC 18.24.020(7) did not include
language prohibiting substance abuse treatment services in community centers. Therefore,
Applicant’s proposal meets the criteria of the less-restrictive County Code in effect at the time the
original CUP was approved. As explained in more detail below, using the revisions to ORS
215.283(2)(e) to deny Applicant’s modification request would be a discriminatory zoning practice
prohibited by federal law.

Finally, Applicant has requested and the County approved a reasonable accommodation /
modification under the ADA and FHAA to the County’s process for rendering a decision on this
CUP modification. Exhibit E (Applicant’s ADA/FHAA Request and County’s Approval). This
criterion is met.

CCC 18.160.050(5) A community center, or a private park or campground, may be
permitted as a conditional use after assurance that the following is to be provided.:

(a) Adequate access from principal streets.

RESPONSE: The Property has existing access off Alfalfa Road and additionally has an
emergency access road off S Powell Butte Highway. Exhibit C (site plan). Additionally, as
discussed in more detail below, the Applicant anticipates providing an updated Transportation
Impact Analysis which will show that the center will have adequate access from principal streets.
Therefore, this criterion is met.
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(b) Adequate offstreet parking.

RESPONSE: In 2007, CCC 18.128 contained no specific community center parking requirements.
Regardless, there are currently 153 parking spots located on the Property. As explained above, the
proposed facility would be staffed by approximately 75 employees across three shifts, with
approximately 30 staff members on site from 6:00 a.m. to 10:00 p.m. daily. Clients receiving
services at the Property will not typically utilize off-street parking because the Applicant typically
transports clients to and from the facility, with 1-2 daily drives. Therefore, there is more than
adequate offstreet parking available on the Property. This criterion is met.

(c) Adequate building and site design provisions to minimize noise and glare from the
building and site.

RESPONSE: An updated site plan is attached hereto as Exhibit C. The Applicant will accept a
condition of approval requiring it to minimize noise and glare from any new buildings. Therefore,
this criterion is met.

IV. UPDATED TIA

A Transportation Impact Analysis prepared by Ferguson & Associates was submitted with
the 2007 CUP application. That study assumed “eight full-time and eight part-time Diocesan staff;
an office and part-time residence for the Bishop; meeting rooms and conference facilities for up to
225 people; summer camp facilities; and cabins and RV parking for summer camp use.” Exhibit
B. Based on those assumptions the traffic study found:

“The combined activities are projected to generate 6 weekday commuter peak hour
trips; 112 Friday midday peak hour trips (summer only, less in other seasons); and
197 Saturday afternoon peak hour trips. Because existing traffic volumes on Alfalfa
Road are very small, the increase in trips may be noticeable to property owners to
the east of the facility. No functional or safety-related traffic problems are
anticipated from the forecast traffic volume.”

Exhibit B.

Joe Bessman, PE of Transight Consulting, LLC is currently producing an updated Traffic
Impact Analysis (the “TIA”), which will be provided as soon as the analysis is completed.

V. FARM ANALYSIS

A farm impact analysis was prepared by Rand Campbell, Owner of Hopper LLC —
Hopper Ranch and Back Forty LLC — Back Forty Hay Farm, and a licensed land use attorney in
Oregon. Exhibit F. This study was based on the Applicant’s proposed modifications to the 2007
CUP application. The farm impact analysis concluded that “the proposed modification will
likely result in the same, if not less, impacts on surrounding farm uses compared to impacts
associated with the current uses permitted under the CUP.”
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VI. REQUEST FOR REASONABLE ACCOMMODATION / MODIFICATION
UNDER THE FHAA AND ADA

SUD centers often are the subject of impermissibly restrictive zoning laws. However,
persons recovering from drug and alcohol addiction are protected from housing discrimination
by the Americans with Disabilities Act (“ADA”) and the Federal Fair Housing Amendments Act
(“FHAA”). The FHAA and ADA allow local governments to grant reasonable
accommodations/modifications to policies, practices, and services when necessary to provide
equal housing opportunities to individuals with disabilities.>

State and local governments are prohibited from discriminating on the basis of disability
through zoning and land use practices.” Socal Recovery, LLC v. City of Costa Mesa, 56 F4th
802, 814 (9th Cir 2023), cert. den sub nom. City of Costa Mesa, California v. SoCal Recovery,
LLC, 144 S Ct 422,217 L Ed 2d 234 (2023). Indeed, the legislative history of the FHAA
indicates that this ban

“is intended to prohibit the application of special requirements through ...
conditional or special use permits that have the effect of limiting the ability of
[people with disabilities] to live in the residence of their choice in the
community.” H.R. Rep. No. 100-711, at 24 (1988). And Title II of the ADA
prohibits local governments from enacting zoning laws that discriminate based
on disability. See Bay Area Addiction Rsch. & Treatment, Inc. v. City of Antioch,
179 F.3d 725, 732 (9th Cir. 1999).”

Id. As discussed below, persons recovering from drug and/or alcohol addiction are defined as
“persons with disabilities” under the ADA and FHAA, and a group home constitutes a dwelling
under the FHAA.

Given the protections afforded by the ADA and FHAA, Applicant requests
three reasonable accommodations / modifications under the FHAA and ADA.

1. Applicant requests a reasonable accommodation / modification from the requirement in the
2007 and 2023 County Codes that a community center be owned and operated by a
governmental agency or nonprofit community organization. CCC 18.24.020(7) (2007);
CCC 18.16.010 (2024). Applicant is a private entity.

2 Under the FHAA, a “reasonable accommodation” is generally understood as a change to a rule, policy, procedure, or service.” 42 U.S.C.
§ 3601 et seq. Courts have further described that “[t]he FHAA requires a reasonable accommodation to zoning rules when necessary to
afford a handicapped person the ‘equal opportunity’ to obtain housing.” See, e.g., Wisconsin Community Services, Inc. v. City of
Milwaukee, 465 F3d 737, 745 (7th Cir 2006).

Differing from the FHAA, Title II of the ADA does not contain specific provisions requiring “reasonable accommodations” or “reasonable
modifications.” However, courts regularly defer to the ADA implementing regulations which require “reasonable modifications in policies,
practices, or procedures * * *” [d. at 751 (citing 28 CFR § 35.130(b)(7).

Courts often intertwine the terms “reasonable accommodation” under the FHAA and “reasonable modification” under the ADA. See, e.g.,

McGary v. City of Portland, 386 F3d 1259 (9th Cir 2004). Accordingly, this letter uses the term “reasonable accommodation/modification”
throughout.
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Reasonable accommodation/modification requests No. 2 and 3 below are offered as
alternative arguments should the County disagree with the Applicant on the following issues.

2. If the County uses CCC 18.16.010 (2024) in rendering its decision on this modification
application, Applicant requests an exception to the requirement that a community center
be operated primarily for and by residents of the local rural community.

In evaluating a CUP modification request, the County’s decision “is subject only to either
the standards, criteria and conditions that were applicable when the original permit was issued or
in effect at the time of the revocation or modification, whichever is less restrictive.” CCC
18.172.100(3). As described in more detail above, Applicant takes the position that the County
Code in effect in 2007 was less restrictive than the present day code due to the addition of an extra
limitation in the 2024 code.

In 2007, the acknowledged County Code allowed the following as a conditional use in the
EFU-3 Zone: “Public and private parks, playgrounds, hunting and fishing preserves and
campgrounds, and community centers owned and operated by a governmental agency or nonprofit
community organization.” CCC 18.24.020(7) (2007). The current code has added a requirement
that community centers be “operated primarily by and for residents of the local rural community.”
CCC 18.16.010 (2023). Because the 2007 code has less restrictions on who may own and operate
a community center in an EFU-3 Zone, the 2007 code should apply.

However, should the County apply the 2024 code to this modification application, the
Applicant seeks a reasonable accommodation under the ADA and FHAA to allow a community
center as a conditional use in an EFU-3 Zone where that community center will likely have
employees from within and outside of the local rural community and serve members from within
and outside of the local rural community. Although the continued use of the permitted community
center facilities will employ and provide services to residents of the local rural community, those
services and employment opportunities are not contemplated to be restricted to only residents of
the local community.

3. To the extent that ORS 215.283(2)(e) is interpreted as prohibiting an SUD treatment center
in an EFU zone, Applicant requests an exception to ORS 215.283(2)(e) to allow the
existing CUP to be modified to allow the existing community center to be used as an SUD
treatment center to provide equal housing opportunities to individuals with disabilities.

In 2005, the state legislature passed House Bill 2932, which created a state Department of
Veteran’s Affairs and allowed the new agency to operate clinics under the definition of a
community center, provided that the clinics did not provide substance abuse treatment services.
House Bill 2932 resulted in the language that appears in ORS 215.283(2)(3) today. ORS
215.283(2)(e) allows the following “community center” use in EFU zones:

“(e) Community centers owned by a governmental agency or a nonprofit community
organization and operated primarily by and for residents of the local rural community. A
community center authorized under this paragraph may provide services to veterans,
including but not limited to emergency and transitional shelter, preparation and service of
meals, vocational and educational counseling and referral to local, state or federal agencies
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providing medical, mental health, disability income replacement and substance abuse
services, only in a facility that is in existence on January 1, 2006. The services may not
include direct delivery of medical, mental health, disability income replacement or
substance abuse services.”

The last sentence of ORS 215.283(2)(e) should be read in conjunction with the preceding sentence
regarding community services that may be provided to veterans. This is particularly true given the
legislative history of ORS 215.283(2)(e). Additionally, the County Code in 2007 did not contain
a definition of “community center” that prohibited community centers from providing direct
delivery of substance abuse services. Therefore, Applicant takes the position that ORS
215.283(2)(e) does not bar an SUD treatment center in the EFU-3 Zone because ORS
215.283(2)(e) serves as a limitation only on the services that Veteran’s Affairs clinics can offer.

However, should the County find that ORS 215.283(2)(e) prevents SUD treatment
services to be offered in a community center, Applicant requests a reasonable accommodation /
modification under the ADA and FHAA to allow SUD treatment services to be provided in a
community center, which is allowed as a conditional use in the EFU-3 Zone.

The Applicant further explains the applicable FHAA and ADA analyses below.

1. FHAA and ADA Reasonable Accommodations/Modifications Are
Appropriate in this Case

A local government commits discrimination under section 3604(f)(3)(B) of the FHAA if it
refuses “to make reasonable accommodations in rules, policies, practices, or services, when such
accommodations may be necessary to afford [the disabled] equal opportunity to use and enjoy a
dwelling.” Gamble v. City of Escondido, 104 F3d 300, 307 (9th Cir 1997). A dwelling is defined
as “any building, structure, or portion thereof which is occupied as, or designed or intended for
occupancy as, a residence by one or more families, and any vacant land which is offered for sale
or lease for the construction or location thereon of any such building, structure, or portion thereof.”
42 U.S.C. § 3602(b). Group homes, such as those used for drug and alcohol recovery, are
considered “dwellings” under the FHAA. 42 U.S.C. § 3602(b); Schwarz v. City of Treasure Island,
544 F3d 1201, 1213-16 (11th Cir. 2008) (defining halfway houses as “dwellings” under the
FHAA); Lakeside Resort Enters., LP v. Bd. of Supervisors of Palmyra Twp., 455 F3d 154, 160 (3d
Cir. 2006) (defining drug and alcohol treatment centers as “dwellings” under the FHAA); Pacific
Shores v. City of Newport Beach, 730 F3d at 1157 (defining group homes for individuals
recovering from alcohol addiction as “dwellings™).

A state or local government violates the FHAA by failing to grant a reasonable
accommodation request if

“(1) [the applicant] suffers from a handicap as defined by the FHAA; (2) the
[County] knew or reasonably should have known of [the applicant’s] handicap; and
(3) accommodation of the handicap *may be necessary’ to afford [the applicant] an
equal opportunity to use and enjoy their dwelling.”
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McGary v. City of Portland, 386 F3d 1259, 1261-62 (9th Cir 2004) (quoting Giebeler v. M & B
Assocs., 343 F3d 1143, 1147 (9th Cir 2003)). These factors are also substantially the same as those
described in Joint Statement of The Department of Housing and Urban Development and the
Department of Justice: State and Local Land Use Laws and Practices and the Application of the
Fair Housing Act (the “Joint Statement”), which has been described by other jurisdictions as the
best reference document applying the FHAA and ADA to local government’s land use regulations.
Exhibit G (Joint Statement). As the factors laid out in McGary are substantially the same as those
laid out in the Joint Statement, this application uses the McGary factors. Each of these factors are
addressed below.

As discussed below, Applicant’s request meets the criteria for the County to grant
Applicant’s reasonable accommodation requests.

A. FHAA Reasonable Accommodations / Modification Criteria

a. The Applicant’s clients “suffer from a handicap as defined by the
FHAA.”

RESPONSE: Applicant is making these accommodation/modification requests on behalf of its
current and future residents with disabilities—a practice that is allowed under Ninth Circuit case
law. Socal Recovery, LLC, 56 F4th at 812, 814 n.22 (9th Cir 2023) (quotations and citations
omitted). The FHAA defines handicap as “(1) a physical or mental impairment which substantially
limits one or more of such person’s major life activities, (2) a record of having such an impairment,
or (3) being regarded as having such an impairment.” 42 U.S.C. § 3602(h). Persons recovering
from drug and/or alcohol addiction are defined as “persons with disabilities” under the ADA and
FHAA. See City of Edmonds v. Washington State Bldg. Code Council, 18 F3d 802, 803, 804 (9th
Cir.1994); Pac. Shores Properties, LLC v. City of Newport Beach, 730 F3d 1142, 115657 (9th
Cir. 2013); Hernandez v. Hughes Missile Systems Co., 362 F.3d 564, 568 (9th Cir.2004); 42 U.S.C.
§ 3602(h); 42 U.S.C. § 12132; 42 U.S.C. § 12102(1). The impairment cannot include “current,
illegal use of or addiction to a controlled substance.” 42 U.S.C. § 3602(h). Applicant has policies
in place to prevent the people it serves from using controlled substances while in residence in the
SUD. Exhibit H. “Sober living homes and other dwellings intended for occupancy by persons
recovering from alcoholism and drug addiction are protected from illegal discrimination against
the disabled without the need for Appellants to present individualized evidence of the ‘actual
disability’ of their residents.” Socal Recovery, 56 F4th at 813. Therefore, this criterion is met.

b. The local government “knew or reasonably should have known of”
the handicap; and

RESPONSE: As stated in this Application, the County now knows (or reasonably should know)
that the Applicant’s proposed facility will serve a population with a disability. As discussed above,
this Application concerns utilizing existing facilities on the Property for the Applicant’s SUD
treatment center, which is to provide treatment to individuals with SUD. Therefore, this criterion
is met.
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C. The “accommodation of the handicap ‘may be necessary’ to afford the
[Applicant] an equal opportunity to use and enjoy their dwelling.”

RESPONSE: As discussed above, group homes are considered dwellings under the FHAA.

The FHAA “prohibits local governments from applying land use regulations in a manner
that will . . . give disabled people less opportunity to live in certain neighborhoods than people
without disabilities.” Oconomowoc Residential Programs, Inc., 300 F3d at 784 (citing Smith &
Lee Assoc. v. City of Taylor, 102 F3d 781, 795 (6th Cir 1996) (internal citation omitted)). The
original Fair Housing Act was specifically enacted “to provide, within constitutional limitations,
for fair housing throughout the United States.” 42 U.S.C. § 3601. The amendments to the Fair
Housing Act, as contained in the FHAA, specifically prohibit discrimination in housing on the
basis of disability. 42 U.S.C. § 3604(f).

An accommodation is reasonable under the FHAA “when it imposes no fundamental
alterations in the nature of the program or undue financial or administrative burdens.” Myers v.
Highlands at Vista Ridge Homeowners Ass'n, Inc., 6:20-CV-00562-MK, 2022 WL 4452414, at
*23 (D Or Sept 8, 2022), report and recommendation adopted, 6:20-CV-00562-MK, 2022 WL
4447495 (D Or Sept 23, 2022) (quoting Giebeler, 343 F.3d at 1157 (citations and quotation marks
omitted)).

Some burdens “may be more subjective and require . . . [an] . . . appreciati[on of] the
intangible but very real human costs associated with the disability in question.” Valencia v. City
of Springfield, Illinois, 883 F3d 959, 968 (7th Cir 2018), citing Wisconsin Cmty. Servs., Inc. v. City
of Milwaukee, 465 F3d 737, 752 (7th Cir 2006). This refers to “those intangible values of
community life that are very important if that community is to thrive and is to address the needs
of its citizenry.” Id. “Whether the requested accommodation is necessary requires a ‘showing that
the desired accommodation will affirmatively enhance a disabled plaintiff's quality of life by
ameliorating the effects of the disability.”” Id. (citing Dadian v. Vill. of Wilmette, 269 F.3d 831,
838 (7th Cir. 2001) (quoting Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995)). “In other words,
[applicants] must show that without the required accommodation they will be denied the equal
opportunity to live in a residential neighborhood.” Oconomowoc Residential Programs v. City of
Milwaukee, 300 F3d 775, 784 (7th Cir 2002). In the context of a zoning waiver, “‘equal
opportunity’ means the opportunity to choose to live in a residential neighborhood.” /d.

Granting exceptions from the zoning code to allow the existing community center to be
used as an SUD treatment center is necessary to provide approximately 100 to 130 individuals
suffering from SUD with a treatment center in Central Oregon. Without the accommodation, the
Applicant will be unable to provide these necessary services at the existing and approved
community center to disabled individuals seeking SUD treatment in a location of their choosing.

Further, Applicant’s request does not fundamentally alter the County’s operations and
imposes no undue financial or administrative burdens on the County. The County regularly
processes land use permits administratively and is equipped with staff sufficient to review and
decide on this application. Approving a CUP modification will not cause the County to bear any
administrative or financial burdens. As such, this criterion is met.
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B. ADA Reasonable Accommodations / Modification Criteria

Like the FHAA, the ADA “provides a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1). The
definition of a disability under the ADA is substantively identical to that in the FHAA: “[t]he term
‘disability’ means, with respect to an individual — (A) a physical or mental impairment that
substantially limits one or more major life activities of such individual; (B) a record of such an
impairment; or (C) being regarded as having such an impairment [].” 42 U.S.C. § 12102(1). Under
the ADA, the County impermissibly fails to approve a reasonable accommodation/modification
when:

“(1) [the applicant] ‘is an individual with a disability’; (2) [the applicant] ‘is
otherwise qualified to participate in or receive the benefit of some public entity’s
services, programs, or activities’; (3) [the applicant] ‘was either excluded from
participation in or denied the benefits of the public entity’s services, programs, or
activities, or was otherwise discriminated against by the public entity’; and (4)
‘such exclusion, denial of benefits, or discrimination was by reason of [the
applicant’s] disability.””

McGary, 386 F3d at 1265 (quoting Thompson v. Davis, 295 F3d 890, 895 (9th Cir 2002)). Each
of these factors are addressed below.

(1) The Applicant “is an individual with a disability;”

RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set
forth above. Additionally, the Applicant notes that it is making this accommodation request on
behalf of its current and future residents with disabilities. The ADA defines disability as “(A) a
physical or mental impairment that substantially limits one or more major life activities of such
individual; (B) a record of such an impairment; or (C) being regarded as having such an impairment
[1.” 42 US.C. § 12102(1). The Applicant’s SUD treatment center will provide treatment for
individuals recovering from SUD. Again, persons recovering from drug and/or alcohol addiction
are defined as “persons with disabilities” under the ADA. Hernandez v. Hughes Missile Systems
Co., 362 F.3d 564, 568 (9th Cir.2004). Therefore, this criterion is met.

(2) The Applicant “is otherwise qualified to participate in or receive the benefit
of some public entity’s services, programs, or activities;”

RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set
forth above. SUD treatment centers, such as the Applicant’s proposed facility, are a public concern
and regulated by the government to ensure proper execution and care. To ensure the services
provided at the Applicant’s facility are available to a greater disabled population, a reasonable
accommodation/modification is required so that the Applicant may use the existing community
center on the Property as an SUD treatment center in order to provide between 100 and 130
individuals suffering from SUD with a treatment center in Central Oregon. Federal courts have
found that individuals with disabilities should be provided an opportunity to choose where to live
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despite regulatory restrictions: “[w]hen a zoning authority refuses to reasonably accommodate
these small group living facilities, it denies disabled persons an equal opportunity to live in the
community of their choice.” Oconomowoc Residential Programs, Inc., 300 F3d at 784 (citing
Erdman, 84 F3d at 963). This criterion has been met.

(3) The Applicant “was either excluded from participation in or denied the
benefits of the public entity’s services, programs, or activities, or was otherwise
discriminated against by the public entity;”

RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set
forth above. As with the FHAA, “under the ADA, a public entity must reasonably accommodate
a qualified individual with a disability by making changes in rules, policies, practices, or services
when needed.” Oconomowoc Residential Programs, Inc., 300 F3d at 784; see also 28 C.F.R. §
35.130(b)(7) (stating in regulations interpreting Title II of the ADA, “[a] public entity shall make
reasonable modifications in policies, practices, or procedures when the modifications are necessary
to avoid discrimination on the basis of disability, unless the public entity can demonstrate that
making the modifications would fundamentally alter the nature of the service, program or
activity”). The “‘reasonable accommodation’ provision prohibits the enforcement of zoning
ordinances and local housing policies in a manner that denies people with disabilities access to
housing on par with that of those who are not disabled.”” /d. at 783 (quoting Hovsons, Inc. v.
Township of Brick, 89 F3d 1096, 1104 (3d Cir 1996)). Should the County interpret state law and
the County Code to prohibit an SUD in an EFU-3 zone, the County will have denied individuals
suffering from SUD the opportunity to choose to live in a neighborhood of their choice. /d. at 784.
Therefore, this criterion has been met.

(4) “[S]uch exclusion, denial of benefits, or discrimination was by reason of
[the applicant’s] disability.”

RESPONSE: The Applicant incorporates by reference its responses concerning the FHAA set
forth above. The Applicant’s express purpose in its request to modify the existing community
center on the Property is to serve individuals recovering from SUD. The County’s denial of the
Applicant’s request would be a direct restriction and exclusion of disabled people’s ability to
access the care they need caused by application of zoning laws. This criterion has been met.

VI. CONCLUSION

For the foregoing reasons, the Applicant respectfully requests that the County approve the
present modification application.

EXHIBIT LIST

Exhibit A. Vesting Deed

Exhibit B. CUP C-CU-2337-07

Exhibit C. 2007 Site Plan

Exhibit D. CUP C-CU-2337-07 Application Materials
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Exhibit E. Applicant’s ADA/FHAA Request and County’s Approval
Exhibit F. Farm Impact Analysis

Exhibit G. Joint Statement

Exhibit H. Sunshine Behavioral Health’s Policies

Exhibit I. Owner’s Authorization Form
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T & ROMAN CATHOLIC BISHOP OF THE DIOCESE OF BAKER, INC

Crook County Official Records
DEED-D

Cnt=1 Stn=6 CCOUNTER
$10.00 $11.00 $5.00 $10.00

960620060212322

|, Deanna Berman, County Clerk for Crook
County, Oregon, certify that the instrument
identified herein was recorded in the Clerk

records.
M&mﬂ-—*—)

WARRANTY DEED -- STATUTORY FORM

2006-212322
06/22/06 11: 08 AM
After recording return to:

PO BOX 5999 |
BEND OR 97708

Until a change is requested all tax statements
shall be sent to the following address:
SAME AS ABOVE

GARY B. ANDERSEN and JOYCE L. ANDERSEN, husband and wife, Grantor, conveys and warrants to

T ROMAN CATHOLIC BISHOP OF THE DIOCESE OF BAKER, INC,,

Grantee, the following described real property, free of encumbrances except as specmcally set forth herein,
to wit:

SEE EXHIBIT A WHICH IS MADE A PART HEREOF BY THIS REFERENCE

2063
1614-20-100

Tax Account No(s):
Map/Tax Lot No(s):

This property is free from encumbrances, EXCEPT: All those items of record, if any, as of the date of this
deed, including any real property taxes due, but not yet payable.

The true consideration for this conveyance is $1,175,000.00.

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE
TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 197.352.
THIS INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES, TO DETERMINE ANY LIMITS
ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930
AND TO INQUIRE ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY

UNDER ORS 197.352.
)im« {B. Qg__.

GARY B. ANPERSEN

Dated this l l day of June, 2006.

JOXCEL, ERSEN

STATE OF OREGON, COUNTY OF DESCHUTES) SS.

is instrument was acknowledged before/n}n ]unei , 2006 by GARY B. ANDERSEN and JOYCE L.

wegliovel ) UL

OFFICIAL SEAL

i (Notafy Pub K fo
My commzsszon expires

r Oregon

ANGELIQUE J WHITE
NOTARY PUBLIC - OREGON
COMMISSION NO. 369136

MY COMMISSION EXPIRES JUN. 1, 2007

TITLE NO. 0077582
ESCROW NO. 12-0079606
AMER!TITLE 7758 2 Exhibit A ( 2 PESS)
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EXHIBIT A

Located in CROOK COUNTY, OREGON:

The Northeast quarter of the Northeast quarter NE4NEY4) of Section 20 in
Township 16 South, Range 14 East of the Willamette Meridian.

LESS the following described tract: Beginning at a point which is 28.93 feet South
and 19.83 feet West of the Northeast corner of said Section 20, thence South 0°20'
East 200 feet, thence North 77°35' West 498.84 feet, thence North 03°14' East 120
feet, thence South 86°46' East 480 feet to the point of beginning.

A parcel of land lying in the Northeast quarter of the Northeast quarter (NEVANEY4)
of Section 20 in Township 16 South, Range 14 East of the Willamette Meridian,
Crook County, Oregon, and being a portion of the following described property:
That tract of land which was conveyed by that certain deed to State of Oregon, by
and through its State Highway Commission, recorded in Book 66, page 361 of
Crook County Record of Deeds. The said parcel being described as follows:
Beginning on the East line of said property at a point which is 88.93 feet South and
19.48 feet West of the Northeast corner of said Section 20; thence along the
boundary lines of said State property as follows: South 00°20' East 140 feet; North
77°35' West 498.84 feet; North 03°14' East 120 feet and South 86°46' East 130 feet;
thence at right angles to the North line of said State property South 03°14' West 20
feet; thence South 80°20" East 355.97 feet to the point of beginning.

0077582

Exhibit A
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CROOK COUNTY

BEFORE THE PLANNING COMMISSION

IN THE MATTER OF AN APPLICATION NO. C-CU-2337-07
FOR CONDITIONAL USE APPROVAL IN FINAL DECISION
AN EXCLUSIVE FARM USE ZONE EFU-3 :

APPLICANT/OWNER: Robert F. Vasa, Bishop
Roman Catholic Bishop
of the Diocese of Baker, Inc.
PO Box 5999
Bend OR 97708

AGENT: Karen Swirsky
David Evans and Associates Inc.
320 SW Upper Terrace Drive Suite 200
Bend OR 97702

ATTORNEY: Jeff Wilson
Miller Nash LLP
446 NW Third Street Suite 230
Prineville OR 97754

PROPERTY LOCATION: 14427 SW Alfalfa Road, Powell Butte
(T 16 S R 14 EWM Sec 20 TL 100)

PROPOSAL: An application for conditional use approval for a
chapel (church), a Catholic Community Center with camping
facilities (retreat and gathering center), and a chancery
(bugsiness office); and for outright use approval for a Bishop’s
manse (replacement residence) in an Exclusive Farm Use zone
EFU-3.

FINAL DECISION: APPLICATION IS APPROVED IN PART AND DENIED IN
PART: THE APPLICATION IS APPROVED FOR ALL USES PROPOSED EXCEPT
THE CHANCERY BY A VOTE OF 4-3; THE APPLICATION FOR THE CHANCERY
IS DENIED BY A VOTE OF 4-3.

THE ABOVE ENTITLED MATTER came before the Crook County

Planning Commission at its regularly scheduled meetings of July
25, 2007, August 15, 2007, September 26, 2007, October 23, 2007,
and November 14, 2007.

Exhibit B
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Roman Catholic Bishop of the Diocese of. Baker, Inc., Decision
C-CU-2337-07
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LEGAL CRITERIA

CROOK COUNTY CODE: The property is zoned Exclusive Farm Use
EFU-3. A church is permitted as a conditional use in the EFU-3
zone under CCC 18.24.020(3) (Although a Church is an outright
permitted use in an EFU Zone under ORS 214.283(1) (b) the Crook
County Code has not been amended to reflect this change in State
law) . A community center owned and operated by a nonprofit
community organization, or a private park or campground, is
permitted as a conditional use in this zone in accordance with
CCC 18.24.020(7).

CCC 18.24.040 states that a conditional use may be permitted in
the EFU-3 zone where the county finds that the use will not:

(1) Force a significant change in accepted farm or forest
practices on surrounding lands devoted to farm or forest use;

(2) Significantly increase the cost of accepted farm or
forest practices on surrounding lands devoted to farm or forest
use.

CCC 18.160.050(4) contains additional requirements for churches.
It states that:

(a) [A church] may be authorized as a conditional use only
after consideration of the following factors:

(1) Sufficient area provided for the building,
required yards, and offstreet parking
(related structures and uses such as a
manse, ...or parish house are considered
separate principal uses and additional
lot area shall be required therefore).

(ii) Location of the site relative to the
sexrvice area.

(iii) Probable growth and needs therefore.

(iv) Site location relative to land uses
in the vicinity.

(v) Adequacy of access to and from principal
streets, together with the probable effect

Exhibit B
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Roman Catholic Bishop of the Diocese of Baker, Inc., Decision
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on the traffic volumes of abutting and
nearby streets.

(b) Such uses or related buildings shall be at least
30 feet from a side or rear lot line.

(c) Such (a use) may be built to exceed the height
limitations of the zone in which it is located
to a maximum height of 50 feet if the total
floor area of the building does not exceed the
area of the site, and if the yard dimensions in
each case are equal to at least two-thirds of the
height of the principal structure.

Under CCC 18.160.050(5), a community center, or a private park or
campground, may be permitted as a conditional use after assurance
that the following is to be provided:

(a) Adequate access from principal streets.
(b) Adequate offstreet parking.

(c) Adequate building and site design provisions to
minimize noise and glare from the building and site.

CCC 18.128 contains requirements for parking. A church is
required to have one space per six seats or eight feet of bench
length in the main auditorium (sanctuary), or one space for each
75 feet of floor space in a main auditorium not containing fixed
seats. There are no specific requirements for community centers.

CCC 18.160.050(14) contains requirements for recreation vehicle
(RV) parks. It states that current state standards must be
followed in addition to the requirements of this section.

A replacement residence may be permitted as an outright use in
accordance with CCC 18.156.010(4).

CCC 18.24.100(1) states that in an EFU-3 zZone, a minimum setback
of 100 feet must be maintained between a residence or habitable
structure and a property line.

In accordance with CCC 18.24.100(2) (a), minimum setbacks of 30
feet from a property line fronting on a major collector right-of-
way (Alfalfa Road is a major collector); 20 feet from a side
property line, and 25 feet from a rear property line must be

Exhibit B
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maintained for an accessory (non-habitable) structure.
COMPREHENSIVE PLAN: Pages 40-47 of the Crook County-Prineville

Area Comprehensive Plan contain policies for agricultural areas
of the County.

OREGON REVISED STATUTES: ORS 215.283(1) permits churches in EFU
zones as an outright use. ORS 215.283(2) allows the County to
approve private parks and campgrounds, and community centers as a
conditional use in EFU zones. ORS 215.441(1-2) requires the
County to permit activities customarily associated with churches,
excluding parochial schoolg if allowed under state laws and rules
and local zoning ordinances and regulations.

TRANSPORTATION IMPACT ANALYSIS

A TIP for the proposed church/community center was completed by
Ferguson & Associates, PO Box 1336, Bend, OR 97709 on April 30,
2007, and submitted to Crook County on May 1, 2007.

The study focuses on the weekday commuter peak hour (4-6 p.m.);
the Friday midday peak hour (12-2 p.m.); and the Saturday
afternoon peak hour (2-6 p.m.). Traffic counts were conducted at
the intersection of the Powell Butte Highway and Alfalfa Road for
15 minute intervals during these time periods.

The study also forecasts the traffic impact of four large area
developments: Brasada Ranch, Pronghorn Resort, Hidden Canyon, and
Remington Ranch.

The analysis was conducted for the years 2007 and 2012 for
conditions with and without the proposed church/community center.
The study addresses key transportation issues such as roadway
capacity, site distance, traffic signal warrants, left-turn lane
warrants, and site access.

The study is based upon the Crook County Transportation Impact
Analysis Requirements (TIA Requirements).

The study assumes eight full-time and eight part-time Diocesan
staff; an office and part-time residence for the Bishop; meeting
rooms and conference facilities for up to 225 people; summer camp
facilities; and cabins and RV parking for summer camp use. The
planned functions of the facility will include offices for
Diocesan operations; retreats and meetings for parishioners; and
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youth and family summer camps.

The proposed chancery offices would be occupied on most weekdays
throughout the year. Retreats and meetings will occur throughout
the year, with the peak event that will attract more than 200
people occurring on a Saturday. The summer camp will operate
during the summer months only.

TRAFFIC STUDY RECOMMENDATIONS AND CONCLUSIONS:

The combined activities are projected to generate 6 weekday
commuter peak hour trips; 112 Friday midday peak hour trips
(summer only, less in other seasons); and 197 Saturday afternoon
peak hour trips. Because existing traffic volumes on Alfalfa Road
are very small, the increase in trips may be noticeable to
property owners to the east of the facility. No functional or
safety-related traffic problems are anticipated from the forecast
traffic volume.

All studied intersections were forecast to meet Crook County
Level of Service (LOS) standards in both the years 2007 and 2010
for each peak hour time period, both with and without the
proposed church/community center. No mitigation measures will be
required through 2012 if the proposal is approved.

The Crook County Roadmaster stated (July 25, 2007) that her
review of the TIP submitted by the applicant indicates that the
additional traffic impact of the proposed church and community
center falls below the 10 percent threshold.

Therefore, no mitigation will be required at the intersection of
Alfalfa Road with the Powell Butte Highway, and review of
additional intersections will not be required.

REVIEW COMMITTEE MEETING

A Review Committee meeting regarding the proposal was held at
11:00 a.m. on Tuesday, August 14, 2007. The Crook County
Roadmaster, a representative of Crook County Fire and Rescue,
and a representative of the applicant were present, in addition
to Planning staff.

ACCESS: The Roadmaster and the representative of Crook County
Fire and Rescue indicated that an emergency access to the
property from the Powell Butte Highway should be placed in the
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northwestern corner of the property. They indicated that this
would provide for better access in cases of emergency, as the
access could be used if Alfalfa Road becomes blocked. Also, it
would provide easier access for emergency vehicles coming from
Deschutes County under the Fire Department’s reciprocal aid
agreement.

The existing access to Alfalfa Road is to be closed, and a new
primary entrance put in to the south. The emergency access to the
Powell Butte Highway is to be gated with a Knox Box, for
emergency use only. It would be connected to the main retreat
complex by an all-weather graveled drive to be approved by Fire
and Rescue.

The applicant’s representatives indicated they are in general
agreement with this. However, they indicated that the proposed
drive will probably require removal of some irrigation water, as
well as requiring the removal of some existing trees they wish to
keep.

The Roadmaster also indicated that a right turn lane will be
needed on Alfalfa Road adjacent to the proposed new primary
entrance to the property. It would be on the applicant’s
property. She indicated that it can be a condition of approval.

EXISTING PROPERTY CHARACTERISTICS
ACREAGE: The property measures 37.89 acres.
CURRENT USE OF THE PROPERTY: A residence, barn, and several
outbuildings are located on the property. Lowland pasture

occupies the western portion of the property. The remainder of
the property is unused at this time.

AREA LAND USE: Area land uses include large agricultural parcels,
BLM lands, and nonfarm residences on lands zoned Exclusive Farm
Use EFU-3. The Powell Butte View Estates subdivision, and
adjacent parcels zoned Rural Residential R-5, are located within
one-half mile to the east. The Brasada Ranch destination resort
is located within one mile to the east.

Lands to the north and south of the property are largely
irrigated, with a number of pivots. Lands beyond a short distance
to the east and west are hilly, and covered by junipers and other
native vegetation.
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Parcels zoned EFU-3 within one mile of the property include

15 parcels measuring less than 40 acres, including 12 with
residences (including the subject property). There are 12 parcels
measuring between 40 and 80 acres, including 8 with residences.
There are 5 parcels measuring 80 acres or larger, including the
Brasada Ranch destination resort.

There is a potential for up to three additional nonfarm
residences on vacant parcels measuring less than 40 acres, eight
additional nonfarm residences if vacant parcels measuring 40-80
acres are partitioned, eight additional nonfarm residences if
parcels measuring 40-80 acres with one residence are partitioned,
and eight additional nonfarm residences if parcels measuring 80
acres or larger, not including Brasada Ranch, are partitioned to
the maximum extent permitted. Combining all of the above, there
is a possibility for up to 27 additional nonfarm residences on
EFU-3 lands within one mile. This total includes lot-of-record
residences.

SUMMARY OF POTENTIAL NONFARM RESIDENCES WITHIN ONE MILE

No. Residences

Vacant parcels < 40 acres 3
Vacant parcels 40-80 acres 8
Parcels 40-80 acres w/one residence 8
Parcels > 80 acres 8

Total 27

This total does not include potential residences on lands zoned
R-5, or potential destination resort residences. It also does not
include potential residences resulting from Measure 37 claims.

There is a possibility of additional churches or community
centers being developed within one mile, but this cannot be
adequately quantified, as almost any of the parcels in the study
area, presently developed or not, might be used for this purpose,
and the demand is very uncertain.

FARM DEFERRAL: The property is not under farm deferral.
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IRRIGATION: The property has 33.0 acres of irrigation water
rights from Central Oregon Irrigation District (COID). COID
indicates that water must be removed permanently from any area
being developed prior to development. They require that an
electronic AutoCAD site plan be submitted to them for water
rights removal determination.

COID states that a waste channel runs close to the western edge
of the property.

Tail water runoff is the responsibility of the property
developer.

All irrigation conveyances must not be encroached upon without
written permission, and must be shown on all plans.

Irrigation water must not be used for human consumption.
All irrigation district fees must be paid.

TOPOGRAPHY: The eastern two-thirds of the property slopes
downward from east to west, with moderately steep slopes on the
eastern edge of the western third of the property. The western
third of the property has a slight down-slope from east to west.

VEGETATION: Junipers and other native vegetation are present on
the eastern two-thirds of the property, primarily on and adjacent
to the slopes on the property. Grasses are predominant on other
parts of the property, especially the western one-third.

WEEDS: The Crook County Weedmaster indicates that there are no
noxious weeds on the property.

WILDLIFE: The property is not in a critical wildlife area,
according to the Prineville representative of ODFW.

SURFACE WATER: A pond is located near the center of the property.

FLOOD ZONE: A portion of the lower western one-third of the
property, where development is not to take place, is within Flood
Zone A, a 100 year flood zone where minimum elevations have not

been set.

The remainder of the property, including all of the area to be
developed, is in Flood Zone X, outside the 500 year Flood Zone.
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All structures are to be located a minimum of 15 feet above the
area in Flood Zone A, and will not be at any risk from flood.

WETLANDS: There are no designated wetlands on the property.
DESCRIPTION OF PROPOSAL

The approved facilities are to include a retreat and gathering
place for the Roman Catholic Diocese of Baker, which includes a
number of Central and Eastern Oregon counties. It will be used
for retreats, educational programs, and religious activities.

They are also to include a chapel (church), and a manse (Bishop’s
residence) which is to replace the existing residence on the
property.

A chancery (business office for the entire diocese) was proposed
to be placed on the property, but has been denied.

Facilities are to be constructed in two phases. Phase 1 is to
include:

- Chapel

- Retreat center (in existing barn to be renovated) and
playing field

- Manse (Bishop’s residence), to replace the existing
residence. (It is to include a small separate unit for
junior clergy and staff.)

- Staff house (no kitchen)

- Five bunkhouses (overnight accomodations, no kitchens)

- Bathhouse (restroom/shower building)

- Campfire circle

- RV camping area (12 spaces)

Pole barn (existing)

- Improved hiking trail
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- (The chancery, which has been denied, was proposed to be a
part of Phase 1.)

The Bishop’s manse is to be occupied on a part-time basis by the
Bishop, and sometimes by other clergy and staff.

The retreat center is to include kitchen and dining facilities.
All meals for retreat and conference attendees and summer camp
participants will be prepared and served there.

The RV camping area will have full hook-ups, and will be used by
retreat and conference attendees.

The chapel will be used for services for conference and retreat
and summer camp participants, and for staff. Services will be
conducted by clergy in residence, or by those participating in
activities. It will not be a parish church for Powell Butte
residents.

The above structures will be constructed in a farm and ranch
style which reflects the traditional architecture of the Powell
Butte area.

The facility will serve Catholic¢ Church members from throughout
Central and Eastern Oregon, rather than specifically serving the
Powell Butte Community.

Phase 2 is to consist of a parish church, with parish hall and
associated parking; and another building with parking.

It will be oriented to serving church members in the Powell Butte
area.

PROPOSED INFRASTRUCTURE

ACCESS: The property is adjacent to Alfalfa Road on the east. The
existing access to the property from Alfalfa Road has 3-4 foot
walls on either side which limit intersection sight distance and
stopping sight distance when measured from 15 feet from the edge
of the roadway. The applicant’s traffic engineer states that the
entrance meets guidelines when measured from 5 feet from the
roadway, but he states that both intersection and stopping sight
distance can be met by moving the entrance 150 feet to the south.
The applicant’s agent states that the walls are to be removed,
and the access will be moved approximately 150 feet to the south
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to improve intersection and stopping sight distance.

The new access is proposed to be in the southeast corner of the
property.

An emergency access to the Powell Butte Highway is to be
constructed in the northeastern corner of the property. It is to
be connected with the retreat facilities by a 20 foot wide
gecondary access road.

Alfalfa Road connects to the Powell Butte Highway to the north of
the property.

UTILITIES: Electricity is to be provided by Central Electric
Coop. Land line telephone service is to be provided by QWest.

DOMESTIC WATER: The applicant proposes to obtain domestic water
from the Avion Water Company.

SEWAGE: Sewage disposal is to be by septic systems on the
property. An existing septic system in the southern part of the
property is to be expanded to serve the proposed Phase 1
development, and a second gsystem will be developed on the north
side of the property to serve the proposed parish church in
Phase 2.

PARKING: Three asphalt parking areas with capacities of 72, 64,
and 40 parking spaces respectively, are to be provided in
connection with Phase 1. Additional parking is to be provided in
connection with the parish church and the additional structure
proposed for Phase 2.

FIRE: The proposed facility is in the Powell Butte Fire District.
Sprinklers are to be used for fire protection.

The representative of Fire and Rescue submitted the following
written requirements:

(1) Fire Department approved access roads and safety
precautions are to be in place at the time combustible
materials are brought to the site.

(2) The required water supply for fire suppression shall
be 1250 gallons per minute at 20 psi residual pressure.
This flow requirement is based on Type V-B building

Exhibit B
Page 11 of 26



Roman Catholic Bishop of the Diocese of Baker, Inc., Decision
C-CU-2337-07
Page 12

construction not to exceed 8126 square feet.

(3) A reduction of fire flow may be allowed for this project
if an approved fire suppression system is installed. No
commodities, furniture, goods, merchandise, wares,
materials, or possessions shall be stored or used within
this structure until the fire sprinkler or suppression
system is completed, tested, and operational, unless
otherwise approved by the Code Official and the Building
Official.

(4) The minimum amount of fire hydrants needed shall be 5,
spaced no more than 300 feet from the most remote portion of
the building measured by an approved fire access route
around the exterior of the facility or building. Fire
hydrants shall be provided where required by the Fire Code
Official.

(5) Fire hydrants shall be located along the route of the
fire apparatus access roadway, and spacing of the hydrants
shall not exceed 180 feet.

(6) A 3 foot clear space shall be maintained around the
circumference of each fire hydrant. When exposed to vehicle
damage, concrete curbing, sidewalks, or 4 inch concrete-
filled bollards placed 3 feet from hydrants shall be used
to protect hydrants. Hydrants shall be painted in
appropriate colors with markings.

(7) Approved numbers and addresses are to be placed on all
new and existing buildings so as to be plainly visible from
the street or road in front of the property. Numbers are to
be a minimum 4 inches high with a minimum stroke width of
0.5 inch, and are to contrast with their background and be
visible at night. A residence or foster home located off
street frontage is to have a visible approved reflective
address sign posted at its driveway entrance. (Signs are
available through the Building Department) .

(8) Streets and roads are to be identified with approved
signs. Signs are to be of approved size, and weather-
resistant construction.

(9) Approved signs or other approved notices shall be
provided for fire apparatus access roads to identify them or
prohibit their obstruction. Such signs or notices shall be
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legible at all times. Fire land curbs shall be painted
bright red with white letters. The stroke shall be 1 inch
with letters 6 inches high to read “No Parking Fire Lane”.
Signs shall be place 50 feet apart.

(10) Fire apparatus access roads are to be placed within 150
feet of all exterior walls of the first floor of all
buildings. Fire apparatus accesg roads shall have an
unobstructed width of not less than 20 feet, designed with a
uniform all-weather driving surface to support the gross
imposed vehicle weight (GVW) of 75,000 1lbs., and a vertical
clearance of not less than 13 feet 6 inches. Turning radius
shall not be less than 45 feet, and gradient shall not
exceed 10 percent, unless the authorities having
jurisdiction approve a variance. Dead-end access roads in
excess of 150 feet in length shall be provided with approved
provisions for the turning around of fire apparatug. A 96
foot diameter cul-de-sac, a 120 foot hammerhead, or other
means for the turning around of fire apparatus may be
approved.

{(11) A key box (Knox Box) is required to be installed at an
approved location. An application for the Knox Box is
available through the Knox Company at knoxbox.com.

(12) Fire extinguisher rating and travel distance shall be
in accordance with the Oregon Structural Code OFC 906.3.

(13) Dumpsters and containers with an individual capacity of
1.5 cubic yards or more shall not be stored in buildings, or
placed within 5 feet of combustible walls, openings, or
combustible roof eaves unless the area is protected by an
approved automatic fire sprinkler system.

(14) Aboveground gas meters, regulators, and piping exposed
to vehicular damage due to proximity to alleys, driveways,
or parking areas shall be protected in an approved manner.

(15) Installation and maintenance of fire alarm systems
shall be in accordance with Section 907 and NFPA 72.

(16) Fire extinguishing systems shall be installed in
accordance with the Building and Fire Codes. Fire hose
threads used in connection with fire extinguishing
systems shall be national standard hose thread. Fire
sprinkler systems shall be installed in accordance with
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2007 OFC, 0SSC, and NFPA 13.

(17) Plans for Fire Department Connection (FDC) and
Indicating Shutoff valves (WIV or PIV) for fire suppression
systems shall be submitted to the Fire Department for
approval prior to construction.

(18) Approved fire suppression equipment systems shall be
provided for the protection of commercial-type food heat-
processing equipment when grease-laden vapors are present.
A portable fire extinguisher shall be provided within 30
feet travel distance of commercial cooking equipment,

and any cooking equipment involving vegetable or animal
oils or fats shall be protected by a Class K rated
portable extinguisher as required in 2007 OFC Section
904.11.8.

(19) Smoke detectors shall be in compliance with Oregon
State Laws and the Oregon Structural Code, OFC 907.2.10.

Fire flows are reduced 50% due to the use of NFPA sprinkler
systemg., Water storage is 1250 gpm x 120 minutes = 150,000
gallons. This is only for the chancery, chapel and retreat
center separated as deemed by the Crook County Building
Department. As shown in the Master Plan as one building, the
fire flow would be 3700 gpm for three hours = 337,500 gallon
storage.

The staff housing and bunk houses will need to be sprinkled with
at least an NFPA 13R system. This is due to the R classification
and the Fire Department response time. The Bishop’s residence
will not need sprinklers due to the R3 occupancy.

IRRIGATION: The irrigation water on the property is to be kept,
and most of the irrigated land will be leased for agricultural
use.

The Central Oregon Irrigation District (COID) indicates that an
irrigation plan will be required for the property, but that it
can be required as a condition of approval.

STAFF ANALYSIS

(1) will the proposed use force a significant change in accepted
farm or forest practices on surrounding lands devoted to farm or
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forest use?

The one-mile area study conducted by Planning staff indicates
that there is potential for no more than 27 additional nonfarm
residences on EFU land in this area, excluding destination resort
residences and Measure 37 claims. In any case, the proposed
community center will serve Catholic Church members from
throughout Central and Eastern Oregon, rather than serving the
local community specifically. Therefore, it is unlikely to spur
much additional residential development in the area. At most,
some of the chancery office staff (8 full-time and 8 part-time
employees) may wish to live nearby. However, without the chancery
office there would be even less impact.

The proposed Phase 2 parish church will serve the local Catholic
community, but can be expected to meet the needs of residents who
will move to Powell Butte for other reasons, rather than attract
people there. It will probably have no more than two or three
paid employees.

There may be a potential for other, similar facilities to locate
in the area, but this would be very difficult to quantify.

(2) Will the proposed use significantly increase the cost of
accepted farm or forest practices on surrounding lands devoted to
farm or forest use?

The proposed use is in close proximity to irrigated agricultural
operations on the north and east. It is separated from those to
the north by the Powell Butte Highway.

The proposed use is to include one residence, which will be
occupied by the Bishop, and occasionally other clergy and staff,
on a part-time basis. The chancery office staff consisting of up
to eight full-time and eight part-time employees was proposed to
work on the property during the week, but not live there.
However, without the chancery primary occupancy will occur on
weekends throughout the year, and throughout the week during the
summer months, as a result of retreats and conferences, and
summer camp activities.

As the above activities will involve very little permanent
residency, they are no likely to seriously conflict with area
agricultural operations.

Exhibit B
Page 15 of 26



Roman Catholic Bishop of the Diocese of Baker, Inc., Decision
C-CU-2337-07
Page 16

There may be more impacts from the proposed Phase 2 parish
church, but it can be expected to occur primarily on Sundays, and
will primarily involve traffic impacts. The parish church should
result in no more than one or two permanent residents on the

property.

Irrigated pasture is located in the western part of the property,
but no structures or activities are proposed for that area. It
could potentially be used for grazing while the proposed
facilities are in operation in the eastern part of the property.
Therefore, no agricultural land will necessarily be taken out of
production by the proposed uses.

(3) Is the proposed facility to have adequate access?

The Transportation Impact Study (TIP) submitted by the
applicant’s representative projects that no transportation
improvements will be required to accommodate the proposed
church/retreat center. However, it does not address the
transportation impacts of the parish church proposed as a
part of Phase 2.

{(4) Is the proposed facility to have adequate off-street parking?

The applicant proposes three asphalt parking areas, with a total
capacity of 176 parking spaces, as a part of Phase 1. Additional
parking is proposed for Phase 2. There will also be parking for
12 RV’s as a part of Phase 1.

The County Code sets forth parking requirements for churches, but
not for community centers or campgrounds. The proposed chapel
will be relatively small, and will serve activity participants
and staff. The parking needs of the parish church proposed in
Phase 2 will be significant.

(5) Are the proposed site design provisions adequate to minimize
noise and glare from the site?

Noise will probably only be an issue during daylight hours at
summey camps. The primary source of noise is likely to be the
proposed sports field, which is not in close proximity to
residences on other parcels.

There is no potential for significant glare from the site.
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(7) Will a Flood Hazard Permit be required?

A flood hazard area is located on the western part of the
property, where no structures or activities are proposed. As a
result of the topography of the property, the proposed structures
and activities will be located at a significantly higher
elevation than the flood zone, and will be at no risk from
flooding.

TESTIMONY

WRITTEN TESTIMONY

PROPONENT TESTIMONY: The applicant submitted written testimony in
support of the proposal. He quoted ORS 215.441 concerning the
reasonable use of church property for activities customarily
associated with religious practice. He made the case that all of
the facilities applied for are in this category.

The applicant’s attorney submitted written testimony. He stated
that the present application is different from the Timberline
Baptist Church case, and argued that denial of the proposed uses
would impose a substantial burden on the religious practices of
the diocese.

He also submitted written testimony stating that Commissioner
Arlene Curths should recuse herself because she had indicated
bias against rural development by signing a petition requesting a
moratorium of destination resort development.

The applicant’s representatives submitted written testimony
stating that the applicant is in favor of providing an emergency
access from the property to the Powell Butte Highway, and
questioning whether the 10 feet additional road right-of-way
requested by the Roadmaster can be provided in the form of an
easement. They submitted a revised site plan showing the proposed
emergency access.

OPPONENT TESTIMONY: One letter was received in opposition to the
proposal. The writer stated that he is concerned about impacts on
traffic and area agriculture. He stated that the proposal will
take irrigated land out of production.
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ISSUES RAISED BY 1000 FRIENDS OF OREGON

The Central Oregon Advocate for 1000 Friends of Oregon (July 25,
2007), called attention to a 2002 LUBA decision (42 Or LUBA 204)
which held that the term “church” in ORS 215.283. (1) (b} should be
interpreted to exclude residences and other housing, and retreat
facilities. In the same decision LUBA held that local ordinances
cannot expand on the uses allowable under the above ORS
subgection.

In the present case, however, the proposed retreat and gathering
center with camping facilities is proposed to be approved as a
community center/private park rather than as a church, in
accordance with Subsection 18.160.050(5), which specifically
permits these as conditional uses in the EFU-3 zone. Only the
chapel is proposed to be approved as a church.

Under the above decision, the Bishop’s manse cannot be approved
as a use in conjunction with a church, as initially proposed by
Planning staff. However, the manse is to replace an existing
residence on the property, and can be approved on that basis
under CCC 18.156.010(4).

In the same communication, the 1000 Friends Advocate stated that
the proposal cannot be approved because it represents an urban
level of development, and an exception to Goal 3 (Agricultural
Lands) has not been requested. She also stated that location of
the facility in the proposed location is not essential to serve
the area as required by the conditional use standard under CCC
18.160.050, and will have adverse impacts on agriculture and on
the livability, wvalue, and appropriate development of surrounding
properties, and the surrounding area compared to the impact of
development which is permitted outright. She stated that it will
therefore not be consistent with the Comprehensive Plan, and with
the objectives of the Zoning Ordinance and other applicable
county policies and regulations, as required by CCC 18.160.020.
In an earlier communication of July 24, 2007, the 1000 Friends
Central Oregon Advocate called attention to ORS 215.283(2) (e).
This statute indicates that the following are permitted:
“Community centers owned by a governmental agency or a nonprofit
community organization and operated primarily by and for
residents of the local rural community.”

The Advocate pointed out that the facility is to serve the entire
Roman Catholic community of Central and Eastern Oregon, and will
not be operated primarily by and for residents of the local rural
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community (Powell Butte).

The Advocate also stated that the proposed church (chapel) is not
necessary, as the Powell Butte community is adequately served by
nearby churches of the same denomination. However, churches in
EFU zones are addressed by ORS 215.283(b), and
ORS 215.441(1-2). Neither of these statutes states that a church
must be necessary to serve the local community in order to be
approved.

VERBAL TESTIMONY

OFFICIAL TESTIMONY: Crock County Attorney Dave Gordon stated that
an important question is whether adverse county action on the
proposal would place an undue burden on religious practice. He
said that legal precedent indicates that land use laws in
themselves are not a burden on religion, and that the question of
whether the facility will serve the local area is legitimate. He
said that a church is an outright use in an agricultural zone
under state statutes.

Gordon stated that the decision on whether or not to recuse
herself is up to Commissioner Curths. He said that her
participation in the discussion on the issue may influence other
commissioners, even if her vote is not decisive.

PROPONENT TESTIMONY: A representative of the applicant stated
that the diocese looks upon the proposal as a single unit. She
said that the Diocese of Baker includes 19 counties in Oregon,
and is looking for a central location in the area it serves. She
said that the proposed chancery was to be an administrative
center for the diocese.

She discussed the ORS regulations pertaining to churches, and to
private parks and campgrounds, in agricultural zones. She said
that the applicant is not seeking approval for a parish church at
this time, as the approved chapel is to mainly serve summer camp
and retreat participants on the property.

Another representative of the applicant reiterated that the
chapel is not a parish church.

Another representative testified that the chancery for the
diocese is presently in Bend, while the cathedral is in Baker
City. She said that this is the only diocese in the United States
where the chancery is so far from the cathedral.
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Another representative discussed provision for open space on the
site. He stated that lighting will be directed downward as to not
impact adjacent properties, and that the buildings will be
designed to resemble traditional farm and ranch structures in the
Powell Butte area. He also addressed the phasing of the project.

The applicant’s attorney reiterated his request that Commissioner
Curths recuse herself. He said that her failure to do so could
jeopardize the Commission decision on appeal. He discussed the
Bechtold 2002 LUBA case, and the Federal Freedom of Religion Act.
He said that only the chapel is being applied for as a church. He
also discussed the relevance of RLUIPA to the application.

The applicant discussed the service area of the Diocese, the
retreat system, youth camps, the proposed number of employees,
and the search for alternative sites. He discussed the purpose
and functioning of the proposed chancery ,the roles and specific
work of the employees at the chancery, and intended use of the
facilities by Catholic and other groups.

Two other persons testified in support of the application. One
stated she supports the application as it is consistent with the
rural area and is a quiet use of the property.

OPPONENT TESTIMONY: The owner of a neighboring parcel testified
against the proposal. He said that the applicant had told him
that the chapel would not be built for ten years, and that there
would be only one week of summer camp per year. He said that the
proposal will have a serious impact on his cattle. He said that
the Brasada destination resort is causing more traffic in the
area, and the present proposal will worsen traffic problems. He
said that it does not seem fair to the farmer and rancher.

Another person testified in opposition. She said that she owns
over 132 acres on the west side of the property. She said that
she supports the church, but not the rest of the proposal. She
gaid that it will affect her farm operation and increase traffic.
She said that she is concerned about the proposed RV park. She
said that she does not want children on her property, and wants
the applicant to be required to put up an eight-foot fence if the
proposal is approved.

Another person testified against the proposal. She said that she
bought property in the area with her sisters four years ago in
order to farm it, and the proposal will interfere with their farm
operation.
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Another person stated that she is against the proposal because of
the extensive amount of uses on the property, including
playgrounds, cabins, and the chancery.

Another person stated that she is opposed to the business element
of the chancery, and is also concerned about lighting and the
effect the proposal will have on residents and livestock in the
area.

Another person stated that he has no objection to a church, but
is opposed to the rest of the proposal because of its possible
effect on traffic and the agricultural nature of the area,
particularly if large events are held.

COMMISSION-STAFF DISCUSSION

At the beginning of the hearing Commissioner Curths responded to
the bias challenge and stated that she interprets planning law
impartially, regardless of her personal feelings, and will not
recuse herself. Commissioner Weberg said that he did not recuse
himself in a similar situation.

Commissioner Kambak indicated that she observed a lot of traffic
during the Commission site visit. She stated that the property is
not a good place for a summer camp and retreat center, because
children attending functions will be in danger from traffic. She
said that safety has not been adequately discussed.

County Attorney Gordon discussed his legal opinion that a chapel
and manse could be related to religious practice. However he
indicated that the Commission should consider this issue as well
as whether the chancery could be considered related to religious
practice as it is a business office which may not have to be
located in proximity to religious facilities.

Commissioner Wells stated that the Commission is not in a
position to decide whether the chancery is related to religious
practice, but that that determination should be left up to the
religious denomination concerned.

Kambak said that the facilities will not primarily sexrve local
residents. She said that some diocesan functions will continue to
take place in Baker City and in Bend if the proposal is approved.

Wells said that the Powell Butte Community Church has a business
office.
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Curths said that the Catholic Dictionary defines a chancery as a
buginess office, which is a use not allowed on EFU land. She said
that the other uses can be allowed in a farm zone.

Wells said that there is no agreement on what constitutes
religious practice, and that the Commission should not dictate
what a religion should do.

Kambak said that the County Code permits some things and not
others. She said that testimony indicates that religious services
will not be held in the chapel every week. She said that the
County has other nonresource lands which could be used for the
proposed uses, and that area farmers have legitimate concerns.
She said that the manse is permissible as a replacement
residence, but that she is not comfortable with the retreat
center in the proposed location. She said that the area is not
safe because of traffic, and children should not be there. She
said that the entire proposal does not have to be approved as a
unit. She said that the Commission must think of the needs of
Crook County.

Commissioner McDermott stated her opinion that, if religious
activity is permitted on the site, the chancery cannot be denied.
She said that the chancery will generate a low level of activity.
She stated that the term “community” is not necessarily
restricted to the immediate area of the proposed use. She said
that there has been heavy traffic in the area for 45 years. She
added that traffic generated by the Lord’s Acre Sale does not
create a problem because it is well managed, and that traffic
generated by retreat center activities can also be managed.

Gordon stated that a church is an outright use, and anything
which is a part of religious practice is also an outright use.
He said that a key question is whether not allowing the chancery
would constitute a “significant burden” on religion.

Commissioner Payne said that apparently no other location has
been found which is better. He said that traffic and other
impacts have been addressed, and he is in favor of approval.

Kambak said that she has seen better parcels, on nonirrigated
land. She said no evidence about other locations has been
submitted. Payne said that testimony about an extensive search
has been submitted, and denial would be a significant burden on
religion,
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Weberg stated that the motion for approval must reflect the
Commission discussion. He stated that most churches have a
business office, and he does not see how the chancery can be
denied. He stated that he does not think this is the right place
for the facility, but that no other place has been found.

DECISION
Curths moved for denial in part and approval in part, as follows:

“I move that we approve and deny in part C-CU-2337-07, the Roman
Catholic Church application so that the chancery offices are
denied and the remainder is approved for the following reasons:

The Chapel is an outright permitted use in the EFU as a Church
under ORS 215.283.1(b).

That the retreat and community center and campground are
conditional uses under ORS 215.283(2) (e) and the Crook County
Code § 18.24.020(7).

That the applicant has shown compliance with regard to State law
and the Crook County Code for the retreat, community center and
campground elements based on testimony and substantial evidence
in the record. The applicant has provided a traffic impact
analysis for total buildout; the road master has limited the
access to minimize impacts; the large open field on subject
property provides buffer exceeding the 100 ft separation of
dwellings in an EFU zone.

The Community Center element, while not being primarily by and
for local residents as required by ORS 215.283(2) (e), may serve
local residents in some form and such a use would be allowed
outright pursuant to ORS 215.441 as an “activity customarily
associated with the practices of the religious activity”.

That the Chancery, an administration and business office of the
Diocese, is not an outright or conditional use in the EFU zone or
an “activity customarily associated with the practices of the
religious activity” under ORS 215.441. Furthermore, the
administration and business offices are not allowed in the EFU
zone pursuant to ORS 215.283 or ORS 215.441 under the Bechtold
case.

Additionally the administration and business offices do not
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constitute a “religious institution”, “religious assembly”, or
“religious exercise”, and therefore there is no substantial
burden on the Roman Catholic Church under State or Federal law
that require their approval under RLUIPA.

This approval is based upon the submitted site plan minus the
location of the chancery, with the requirement that no structural
uses are to be allowed within the open space area along the
western side of the property, except for the construction of the
emergency access point along the Bend - Powell Butte Highway.”

McDermott seconded the motion. It was approved by a 4-3 vote of
the Commission.

CONDITIONS AND REQUIREMENTS

The subject application is hereby APPROVED, subject to the
following CONDITIONS and REQUIREMENTS:

(1) The staff analysis is hereby incorporated in the decision.

(2) Development is to be in accordance with the final site plan
submitted by the applicant, except that the chancery is not to be
included.

(3) The necessary building permits are to be obtained prior to
any construction.

(4) DEQ requirements for a sewage system are to be adhered to.
(5) Domestic water is to be obtained from Avion Water Company.

(6) All requirements of the Croock County Roadmaster are to be
adhered to.

Dated this 14" Day of November, 2007

W.R. Gd@en, COMMISSION CHAIRMAN

Gordon Moore, COMMISSION
SECRETARY
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NOTICE TO APPLICANTS

Building permits are to be obtained no earlier than

8:00 a.m. on Tuesday, November 27, 2007, and no later than
5:00 p.m. on November 14, 2011. This permit is to expire at
5:00 p.m. on November 14, 2011 unless building permits are
force, or reasonable construction has taken place. An
extension must be applied for prior to the above expiration
date and time.

NOTICE TO PERSONS PROVIDING TESTIMONY

The above approval may be appealed in writing to the Crook
County Court no later than 5:00 p.m. on Monday, November 26,
2007 on payment of an appeal fee of $1850.00 + 20% of the
initial application fee. The appellant must also provide
transcripts of the relevant meeting tapes at the appellant’s
expense. Cassette tape dubbing is available at $5.00 per
tape.

Appeals must be submitted to the Crook County Planning
Department, 300 NE Third Street, Prineville, Oregon; and
must be received, together with the appeal fee and advance
deposit, by the Planning Department no later than the
above time and date.
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Three Year Retreat Center Operating Cost Summary for Kerygma

Expense

Licenses & Registrations
Supplies*

Prop/Liab Insurance
Rep/Maint-Bldgs & Land
Rep/Maint-Equipment
Telephone**
Utilities-Garbage
Utilities-Gas/Electric
Utilities-Water
Utilities-Internet
Utilities-Fire Alarm Serv

Total

Diocese of Baker

Cascade View Retreat Center

R0 Ve SV 72 0 V2 S Vo Vo S 7 AR Vs SRV R V23

2017

584
13,669
12,314

6,409
3,387
1,273

594
17,318
11,265

1,103

504

68,420

A2 V2 T U R Vs AV NV B V2 R Vo S Vs T Vo A Vo

2018

577
19,685
12,855

6,536
3,386
1,312
2,185
13,869
13,427
1,457
504

75,1793

R 202 I VSR Vo R Vo S V0 S Vo V2 A Vo SR Vo R V0

W

2019

607
17,955
15,251

6,082
5,710
1,432
1,931
14,750
11,111
1,319
504

76,652

R Ve Y 72 I V4 A VR Vo RV R "2 IR V) 8

3YrAvg

589.33
17,103.00
13,473.33

6,342.33
4,161.00
1,339.00
1,570.00
15,312.33
11,934.33
1,293.00
504.00

73,622

*Supplies: No food was included in this number as that is a variable cost directly linked with individual events
held. This is basically for fuel for the mowers, miscellaneous supplies like work gloves, pillows, matress

covers cleaning and products, etc.

**Telephone: This expense is for the required land lines we must keep active for fire alarm system
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Crook County Planning Department
300 N.E. Third Street, Room 11
Prineville, OR 97754
Phone: 541-447-8156

ccu- 225 1-07)

Administrative $600.00
Non-residential $1,000.00

Conditional Use Application

NOTICE TO ALL APPLICANTS

The Crook County Planning Department is required to review all applications for accuracy
and to determine whether the staff and/or Planning Commission have the information
needed to make a decision. County Ordinances allow the County 30-days to determine
whether the application is complete. If the Planning Department determines that your
application is incomplete, you will be requested in writing to provide the missing
information and a decision on your application will be postponed until the information is
received. State law requires that all information to support an application be available for
public inspection at our office 20 days before a Public Hearing. Any information submitted
after this date may require a postponement of the hearing date if necessary. Please make
sure your application is complete. THE BURDEN OF PROOF LIES ON THE OWNER
AND/OR REPRESENATIVE

OWNER-

Last Name: Roman Catholic Bishop of the Diocese of Baker, Inc.,

First Name: Attention: Robert F. Vasa, Bishop

Mailing address: PO Box 5999

City: Bend State: Oregon Zip: 97708
Daytime phone: (541) 388-4004

AGENT-

Last Name: Swirsky ___ First Name: Karen

Mailing address: David Evans and Associates, Inc.. 320 SW Upper Terrace Dr, Ste 200
City: Bend State: Oregon _ Zip: 97702

Daytime phone: (541) 389-7614 Cell Phone: ( )

Email: kls@deainc.com

(MUST SIGN THE ATTACHED LETTER OF AUTHORIZATION)

Conditional Use Application — 6/21/05 1
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[ hereby make application to the Crook County Planning Commission for a Conditional
Use Permit to secure authorization for: Catholic Community Center on land zone EFU-3
in Crook County.

LOCATION OF PROPERTY

Township 16 South, Range 14 East, Section(s) 20 Tax Lot(s) 100 Zoning EFU-3
Physical address of subject property: 14427 SW_Alfalfa Road, Powell Butte

TAX LOT CARD

A copy of the “Tax Lot Card” with history from the Crook County Assessor’s Office

SERVICES AND IMPROVMENTS

1. Water will be supplied by:

Community system (need sign-off \ Other (specify) Future Avion WD
\ Existing Individual Well __Proposed Individual Well
__ Shared well

Authorized Water Community System
Authorized Signature: Not applicable at this time Date:
(or) a signed authorized letter must be attached to this application. (No exceptions)

2. Sewage Disposal-Will be disposed by:

\ Septic system: Copy of Septic Approval

Sewage Disposal Authorized Signature: Date:
(or) a signed authorized letter must be attached to this application. (No exceptions)

3. Located in Fire Protection District: Yes Y or No

4. Utility Services, public and private:
\_Power, Company name Central Electric Cooperative
v Phone, Company name Qwest
\_Other, Cascade Natural Gas

ROADS

Access to property: County Y Public  *Private  State _ (check one only)
Existing and/or Proposed

* Note: If private easement, provide legal recorded documentation.

I propose to meet the standards governing conditional uses, as established by Title 18,
Chapter 18.160 — Conditional Uses, and as shown on the plans and specifications

Conditional Use Application — 6/21/05 2
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submitted with this application, or I have submitted a specific request for any variances

thereto.

**¥XNOTE****: A copy of the Warranty Deed indicating the current property owner
must be attached with this application.

The following material must be submitted with this application, as required by
Section 9.020 of the Zoning Ordinance:

1. Detailed plot plan showing:

(a) Property dimensions including outline of property;

(b) Direction of North;

(c) All roads existing and proposed, include road names;

(d) Access (driveway) existing & proposed, include circulation
patterns, parking, loading and unloading areas (if applicable) and
any easements to or on the property;

(e) Size and location of all existing & proposed structures. Intended
use of each structure.

§)) Location of water supply, well, or cistern with distance to the
septic system and dwelling.

(2) Location of septic system with drain field and replacement drain
field areas. (For assistance with location contact 447-8155: Crook
County Environmental Health Department).

(h) Location of water right and/or irrigation canal/ditch on property,
if applicable with distance from all structures.

(i) Location of creeks, streams, ponds, springs, or other drainage ways
with distance to all structures.

g) Distance from all structures to all property lines.

(k) Location of any rimrock on the property.

The “Site Plan” or “Plot Plan” must be submitted on 81/2 x 11 paper.

khkkkhkhhkhkhkhkhhhhhhhhhhhhhhdhhhbhhdddhhdhhhhhhbhbhhhdddhhhhhbhhdhhdhhbbhhd it

Conditional Use Application — 6/21/05 3
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

APPLICANT/OWNERS:

Roman Catholic Bishop of the Diocese of Baker, Inc.
Attention: Robert F. Vasa, Bishop

PO Box 5999

Bend, Oregon 97708

541-388-4004

ENGINEERING/SURVEYING/PLANNING:

David Evans and Associates, Inc.

Attention: Dave Olsen, LA, or Karen Swirsky, AICP
320 NW Upper Terrace Drive, Suite 200

Bend, Oregon 97702

541-389-7614

dpo(@deainc.com or kls@deainc.com

ARCHITECT:

DKA Architecture and Design, PC
Attention: John Kvapil, Principal
780 NW York Drive, Suite 201
Bend, Oregon 97701
541-383-1898

REQUEST:

The Applicant requesting a Conditional Use Permit for a Catholic Community Center on land
zone EFU-3 in Crook County.

PROJECT DESCRIPTION:

The proposed Catholic Community Center is intended as a retreat and gathering place for the
Roman Catholic Diocese of Baker. The Baker Diocese includes the counties of Baker, Crook,
Deschutes, Gilliam, Grant, Harney, Hood River, Jefferson, Klamath, Lake, Malheur, Morrow.
Sherman, Umatilla, Union, Wallowa, Wasco and Wheeler. with a total area of 66,825 square
miles. There is currently no place for the Diocese to hold retreats and other events important to
the Catholic community of eastern and central Oregon. The Community Center will offer the
members of the Baker Diocese a place for retreats, educational programs, and church-related
events such as weddings, holiday observations, and services.

As proposed, Catholic Diocese of Baker Community Center includes the following elements:

Phase 1:
» Chancery (administrative building)
* Chapel

= Retreat Center (in existing barn to be renovated) and playfield
= Manse (Bishop's Residence, replacement of existing dwelling)
= Staff house (no kitchen)

* Five bunk houses (for overnight accommodation, no kitchens)
= Bathhouse (restroom/shower building)

P\D\DKAAOOO1MINFOIPLANNINGIBURDEN OF PROOF.DOC 1 30 April 2007

Exhibit D
Page 4 of 60



BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

= Campfire circle
* Recreational vehicle camping area (12 spaces)
= Pole barn (two existing)

Phase 2 (Future):
= Parish Church, Parish Hall, and associated parking

FINDINGS OF FACT

A. LOCATION

The property is located at the southwest corner of Powell Butte Highway and Alfalfa Road. The
physical address of the property is 14427 SW Alfalfa Road, Powell Butte, Oregon. The Crook
County Assessor’s map identifies this property as 16-14-20, Tax Lot 100.

B. ZONE AND PLAN DESIGNATION
The subject property is zoned EFU-3 on the County’s zoning and plan maps.

C. SITE DESCRIPTION

The subject property is 37.89 acres in size. The property is roughly square in shape and is lo-
cated southwest of the junction of Powell Butte Highway and Alfalfa Road. The subject prop-
erty consists of lowland pasture along the western portion, with a steep bluff separating the pas-
ture from the upland portions of the site. There are western junipers across the property, mainly
along the bluff. There is an existing house, constructed in 1920, along with a newer barn and
several outbuildings.

D. SURROUNDING ZONING AND LAND USE

All adjoining properties are located within the EFU-3 zone in Crook County. Land uses are a
mix of larger agricultural parcels, government owned rangeland, and smaller hobby farms.
Brasada Ranch Resort is located several miles east of the property. The City of Prineville is ap-
proximately 12 miles east, Redmond is around 7 miles west, and Bend about 18 miles southwest
of the property.

E APPLICABLE CRITERIA
Oregon Revised Statutes (ORS)

ORS 215.283(1) permits churches and cemeteries in conjunction with churches in exclusive farm
use zones. ORS 215.283(2) allows the following nonfarm uses to be established in the exclusive
farm use zone, subject to the approval of the governing body:

= Private parks [...] and campgrounds.

= Community centers owned by a [...] nonprofit community organization and operated pri-
marily by and for residents of the local rural community.

ORS 215.441(1-2) describes the use of real property for religious activity; and how counties may
regulate of property used for religious activity, as follows:.

(1) If a church, synagogue, temple, mosque, chapel, meeting house or other nonresidential

P\D\DKAAOOOTINFOIPLANNINGIBURDEN OF PROOF.DOC 2 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

place of worship is allowed on real property under state law and rules and local zoning
ordinances and regulations, a county shall allow the reasonable use of the real property
for activities customarily associated with the practices of the religious activity, including
worship services, religion classes, weddings, funerals, child care and meal programs,
but not including private or parochial school education for prekindergarten through grade
12 or higher education. (emphasis added)

The subject proposal is for a Catholic Diocese Community Center, which functions as a retreat
for church-related activities, including a chapel, meeting room, outdoor gathering spaces, and
other uses customarily associated with such facilities.

Because the Baker Diocese serves a very large geographic region, the facility must necessarily
include overnight accommodations for attendees. These are simple and basic, including RV
camping and bunkhouses'.

Other uses that are customarily associated with Catholic Diocese retreats include a manse or
house for the Bishop and a staff house. The staff house is set apart from both the Chancery and
the overnight bunkhouses, with individual rooms appropriate for staff or clergy. No kitchen fa-
cilities are proposed for the staff house. Both staff and overnight guests are expected to eat at the
Retreat Center as part of the retreat experience.

(2) A county may:

(a) Subject real property described in subsection (1) of this section to reasonable
regulations, including site review or design review, concerning the physical charac-
teristics of the uses authorized under subsection (1) of this section; or

(b) Prohibit or restrict the use of real property by a place of worship described in
subsection (1) of this section if the county finds that the level of service of public fa-
cilities, including transportation, water supply, sewer and storm drain systems is not
adequate to serve the place of worship described in subsection (1) of this section.

Crook County requires a conditional use permit for churches in order to determine that the pro-
posal is in conformance to these criteria. These criteria are addressed in the following sections
of this Burden of Proof.

Crook County Comprehensive Plan

Crook County Comprehensive Plan provides a framework for land use decisions by setting out
the goals and policies of the community so that decisions are consistent with the physical charac-
teristics, goals, and resources of the County. The Comprehensive Plan does not provide applica-
ble approval criteria, but is implemented through the County’s Zoning Ordinance, which estab-
lishes the applicable approval criteria for specific applications.

Chapter 3 of the Crook County Comprehensive Plan, under the section entitled Agriculture, in-
cludes the following findings:

10. The provisions of ORS 215 also recognize and set forth certain non-farm uses which
may be conditionally carried out with little or no conflict with area agricultural uses.
Such uses may be established separately or in conjunction with farm use, are pri-
marily commercially, industrially, or recreationally oriented, and in many cases may

' The proposed bunkhouses are hostel-like facilities with two rooms, each with sleeping accommodations for 8 peo-
ple and a bathroom. No kitchens are proposed in the bunkhouses

P\D\DKAADOO 1UINFOIPLANNING\BURDEN OF PROOF.DOC 3 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

provide a means for secondary economic benefits to an agricultural enterprise. ORS
215.213.

This finding in the Comprehensive Plan indicates that Crook County realizes and anticipated that
some appropriate nonfarm uses can be established without conflict with agricultural uses. Appli-
cant will demonstrate in this Burden of Proof that the proposed Diocese Community Center is
compatible with agricultural uses in the surrounding area.

Crook County Code

The Crook County Code (CCC) establishes zoning districts and regulates uses for specific land
use districts. Only select provisions of the CCC and only select provisions of the following
Chapters of the CCC apply to this application. The applicable provisions are listed below:

» Chapter 18.24 Exclusive Farm Use Zone, EFU-3
= Chapter 18.160  Conditional Uses

Chapter 18.24 Exclusive Farm Use Zone, EFU-3 (Powell Butte Area)
18.24.020 Conditional uses permitted.

In an EFU-3 zone, the following use and their accessory uses are permitted when author-
ized in accordance with the requirements of Chapter 18.160 CCC and this chapter.

(3) Churches.

The Applicant proposes a chapel and plans for a church in the future. The Applicant also pro-
poses uses that are “‘customarily associated with the practices of the religious activity” (ORS
215.441(1-2)). A Catholic Community Center customarily includes housing for the Bishop and
other staff and clerics, as well as a chancery (administrative offices to manage the retreat facility
and Diocese), and overnight accommodations. An existing dwelling will be replaced with the
Bishop’s Manse, and a small unit suitable for clerics and staff will be constructed as part of this
project.

(7) Public and private parks, playgrounds, hunting and fishing preserves and
campgrounds, and community centers owned and operated by a governmental
agency or a nonprofit community organization. (emphasis added)

The Applicant proposes a campus-style retreat which will include uses conditionally allowed un-
der this criteria. The Applicant proposes a private park, campground, and community center, as
follows:

Park: According to the Crook County Code (18.08.030 P), park “means a tract of land set apart
and devoted for the purposes of pleasure, recreation, ornament, light and air for the general
public or, in the case of a private development, for invited guest or controlled access use. Park
facilities include picnic area, trails, play field, parking area, restrooms and washrooms facilities,
boating facilities and associated areas that are for recreational marine craft including the
incidental sale of fuel, but excluding sale or storage of marine craft.”

The Applicant proposes a private park intended for members of the Catholic Diocese of Baker,
with a playfield, parking area, and restrooms.

Campground: According to the Crook County Code (18.08.030 C), campground “means an
area devoted to overnight temporary use for vacation, recreational or emergency purposes, but
not intended for residential purposes. A camping site may be occupied by a tent, travel trailer or

PAD\DKAAOOOTUNFO\PLANNINGIBURDEN OF PROOF.DOC 4 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

recreational vehicle. Campgrounds do not include intensively developed recreational uses such
as swimming pools, tennis courts, retail stores or gas stations.”

The Applicant proposes a campground with 12 slips for recreational vehicles (RVs) with full
hook-ups. There will also be five bunkhouses for overnight accommodation. The proposed
bunkhouses are hostel-like facilities with two bathrooms and two sleeping rooms each. Each
bunkhouse includes bunks for 16 people. No kitchens are proposed in the bunkhouses.

A bathhouse/restroom building will be provided for use by people camping or RV-ing and for
day visitors. The road and RV pads will be surfaced with gravel. No intensive recreational uses
are proposed as part of the campground. A campfire circle and trails will be constructed as part
of the Community Center, providing an outdoor place for retreat-related events and worship.

Community Center: “Community Center” is not defined by the CCC. Community centers are
typically locations where members of a group of people may gather for learning, activities, social
support, and events. In this particular case, the community center will serve as a retreat and
gathering place for members of the Catholic Diocese of Baker, which includes much of Eastern
Oregon. Currently, there is no such facility to serve the large geographic area encompassed by
the Diocese.

14. Single-family residential dwelling not in conformance with farm use subject to
CCC 18.24.080.

There is an existing single-family dwelling on the property. The house was constructed in 1920,
and is therefore a non-conforming use. The house is not habitable without significant
renovation. The Applicant intends to demolish the existing dwelling and replace it with the
Bishop’s Manse.

18.24.040 Limitations of specific conditional uses.

In addition to the general standards and conditions that may be attached to the approval
of a conditional use as provided by Chapter 18.160 CCC, the following limitations shall
apply to a conditional use permitted in CCC 18.24.020. A use allowed under CCC
18.24.020 may be approved where the county finds that the use will not:

(1) Force a significant change in accepted farm or forest practices on surrounding
lands devoted to farm or forest use; or

According to the data provided by Crook County GIS Service Center, there are 41 parcels within
one mile of the subject property that are zoned EFU. Of these, 12 parcels (29%) are smaller than
20 acres and are most likely to be hobby farms rather than income-producing agricultural busi-
nesses. In other words, the area is well-settled with residents and has been for some time. It is
probable that any changes to farm practices that could potentially result from the presence of
year-round residents in the area will have already occurred.

(2) Significantly increase the cost of accepted farm or forest practices on surround-
ing lands devoted to farm or forest use.

An applicant for a use allowed under CCC 18.24.020 may demonstrate that the
standards under subsections (1) and (2) of this section will be satisfied through
the imposition of conditions. Any conditions so imposed shall be clear and objec-
tive. (Ord. 18 § 3.030(4), 2003).

PAD\DKAACOONINFO\PLANNING\BURDEN OF PROOF.DOC 5 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

The proposed Catholic Community Center on the subject property will not increase the cost of
farm practices on surrounding lands. Members of the Catholic Community would be attending
the Center because of its quiet agricultural setting. Most residents of the Baker Diocese are fa-
miliar with agricultural practices in central and eastern Oregon and will expect similar uses to
surround the Center. The Diocese will alert the Catholic Community that the Center is located in
an area of active agriculture and to expect the presence of farm equipment on the roads, the
sounds of harvesting and crop maintenance equipment, and the other environmental factors that
are typical of Central Oregon agricultural practices. Most users of the Center, and the adminis-
trators of the Center itself, will be drawn from the rural counties of the Diocese and will be very
familiar with the circumstances of rural farm and ranch life.

It is this rural atmosphere that makes the site attractive for the kind of retreat experiences the
Diocese envisions. Thus any adjacent farm practices will not be adversely affected by the pres-
ence of the Diocese and any such farm practices will not adversely impact on the work of the
Diocese.

18.24.080 Limitations on nonfarm residential uses.

The county may approve a nonfarm residential dwelling upon a finding that the proposed
dwelling:

The CCC defines a dwelling as meaning “one or more rooms in a building designed for
occupancy by one family and having not more than one cooking facility.” As defined by the
County, the Applicant does not propose any additional nonfarm residential dwellings on the
property. There is an existing dwelling on the property that will be removed and replaced with
the Bishop’s Manse. This dwelling was built in 1920 and is therefore a nonconforming use. The
house is in serious disrepair. Other buildings that are designed for staff or visitor
accommodation will not include cooking facilities.

(1) Accepted Farm or Forest Practices. Will not seriously interfere with or force a
significant change in accepted farm or forest practices, as defined in ORS
215.203(2)(C), on nearby or adjacent lands devoted to farm or forest use, including
but not limited to increasing the costs of accepted farm or forest practices on
nearby lands devoted to farm use.

This application is for a Conditional Use Permit for a nonfarm use in the EFU-3 zone. The pro-
posed Catholic Community Center will not materially alter the stability of the overall land use
pattern of the area, as defined in Oregon Revised Statutes 215.203(2)(c), for the following rea-
sons:

According to the data provided by Crook County GIS Service Center, there are 41 parcels within
one mile of the subject property that are zoned EFU. Of these, 12 parcels (29%) are smaller than
20 acres and are most likely to be hobby farms rather than income-producing agricultural busi-
nesses. In other words, the area is well-settled with residents and has been for some time. It is
probable that any changes to farm practices that could potentially result from the presence of
year-round residents in the area will have already occurred.

(2) Land Use Pattern. The dwelling will not materially alter the stability of the overall land
use pattern of the area. In determining whether a proposed nonfarm dwelling will alter
the stability of the land use pattern in the area, the county shall consider the
cumulative impacts of new nonfarm dwellings on other lots or parcels in the area. If
the application involves the creation of a new parcel for the nonfarm dwelling, the

PAD\DKAAOOOTUNFO\PLANNING\BURDEN OF PROOF.DOC 6 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

county shall consider whether creation of the parcel will lead to the creation of other
nonfarm parcels, to the detriment of agriculture in the nonfarm parcels, to the
detriment of agriculture in the area. To address this standard, the applicant shall:

(a)

(b)

Identify a study area representative of the surrounding agricultural area

including adjacent and nearby land zoned for exclusive farm use. Nearby
lands zoned for rural residential or other urban or nonresource uses shall
not be included,;

At the County’s direction, the Applicant considered a study area of approximately one mile
radius surrounding the subject property. The Applicant requested and received a summary of
properties surrounding the subject parcel. This information, in addition to additional research
into soil types and water rights, was used to analyze the potential effects of the proposed
Catholic Community Center on existing land use in the area.

Identify the types and sizes of all farm and nonfarm uses and the stability
of the existing land use pattern within the identified study area; and

Table 1 summarizes the EFU-3 parcels within the one-mile study area.

Table 1: Study Area Parcel Summary

Tax Map Size (acre) Distance from Site
16-14-000000900 4,552.15 0.25 mi NW
16-14-080000101 39.08 1miN
16-14-080000200 40.00 1miN
16-14-090000700 78.78 1 mi NE
16-14-160000100 303.68 0.2 mi NE
16-14-160000101 94.66 0.5 mi NE
16-14-160000102 19.28 0.17 mi NE
16-14-160000200 23.00 0.22 mi NE
16-14-160000201 3.87 0.5 mi NE
16-14-160000202 9.27 60 feet NE
16-14-160000203 4.80 0.18 mi NE
16-14-160000204 4.80 0.12 mi NE
16-14-160001301 4.68 0.47 mi NE
16-14-170000100 39.10 0.67 miN
16-14-170000200 119.10 0.45mi N
16-14-170000300 10.87 0.29 mi NW
16-14-170000301 68.23 80 feet NW
16-14-170000400 75.02 60 feet N
16-14-200000100 37.89 Subject property
16-14-200000200 4.41 Adjacent S
16-14-200000201 43.70 0.2miS
16-14-200000202 31.22 Adjacent S
16-14-200000300 38.44 0.46 mi S
16-14-200000400 132.00 Adjacent W
16-14-200000401 38.16 0.22miwW
16-14-200000402 12.08 0.22 mi SW
16-14-200000403 14.52 0.45 mi SW
16-14-200000404 118.19 0.22 mi SW
16-14-200000600 153.62 0.45 mi W
16-14-210000200 31.88 60 feet E
16-14-210000201 6.63 60 feet E
16-14-210000300 34.85 70 feet SE
PID\DKAAO0O1\INFOIPLANNINGIBURDEN OF PROOF.DOC 7 30 April 2007
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BURDEN OF PROOF: CONDITIONAL USE PERMIT FOR THE BAKER DIOCESE COMMUNITY CENTER

Table 1 continued
16-14-210000400 317.00 0.23 mi SE
16-14-210000500 4.25 0.18 mi E
16-14-280000100 222.50 0.94 mi SE
16-14-280000200 14.43 1.1 mi SE
16-14-280000201 64.03 0.67 mi SE
16-14-280000300 37.61 1 mi SE
16-14-290000100 39.26 0.67mi S
16-14-290000200 157.66 0.67 mi W
16-14-290000300 40.00 1mi S
(c) Explain how the introduction of the proposed nonfarm dwelling will not
materially alter the stability of the land use pattern in the identified study
area.

The applicant’s evidence shall be sufficient to enable the county to make
findings on these as well as other applicable requirements.

The land use pattern in Crook County as a whole is changing, as the area is one of the fastest
growing counties in Oregon. At one time, the area was entirely agricultural (pasture, crops, and
dry land grazing). Crook County has recently approved the Brasada Ranch Resort, several miles
to the east of the subject property. The Eagle Crest/Brasada Ranch destination resort has agreed
to provide funds for property acquisition and reconstruction of the Powell Butte Highway curve
located to the north of the subject parcel.

However, in spite of the rapid growth in Central Oregon, the area of the subject property appears
to have remained fairly stable. Ofthe 41 parcels identified in the study area, 28 (68%) have
dwellings on them, and nine of these have more than one dwelling. Twenty-one dwellings were
constructed in or before 1985, including one property that has two dwellings, both constructed
before 1985. One dwelling was constructed between 1985 and 1993. Nine additional dwellings
have been constructed since 1993. In other words, the area is well-settled with residents and has
been for some time. Any changes to farm practices that could potentially result from the pres-
ence of year-round residents will have already occurred.

In comparing the 1995 aerial to the 2005 aerial, it does not appear that land use has changed in
the ten years between photographs. Some of the parcels have gone from flood irrigation to pivot
irrigation, but there does not appear to be a significant change in the amount of farm land. The
area appears to have a fairly stable land use pattern, in spite of the rapid population growth of
Central Oregon. Because the proposed use is well-buffered from the surrounding uses, and be-
cause there is an existing population of people already living in the area, the proposed use will
not limit or alter existing agricultural practices in the area.

(3) Unsuitability for Agriculture.

(a) The dwelling is situated upon a lot or parcel, or a portion of a lot or parcel,
that is generally unsuitable land for the production of farm crops and
livestock, considering the terrain, adverse soil or land conditions, drainage
and flooding, vegetation, location and size of the tract. A lot or parcel shall
not be considered unsuitable solely because of size or location if it can
reasonably be put to farm use in conjunction with other land. A lot or
parcel is not “generally unsuitable” simply because it is too small to be
farmed profitably by itself. If a lot or parcel can be sold, leased, rented or
otherwise managed as a part of a commercial farm or ranch, it is not
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“generally unsuitable.” A lot or parcel is presumed to be suitable if it is
composed predominantly of Class | - VI soils. Just because a lot or parcel
is unsuitable for one farm use does not mean it is not suitable for another
farm use.

The subject property has two soil types. It is approximately 49% Ayersbutte gravelly ashy sandy
loam, 0-3% slopes and 51% Era ashy sandy loam 0-3% slopes. Properties abutting the subject
property have these same soils in addition to other soils. The Ayersbutte soil has a capability
subclass of 6s (non-irrigated) and 4s (irrigated). The Era soil has a capability subclass of 6s
(non-irrigated) and 3c (irrigated).

The development proposed on the subject property will occur on the Ayersbutte soil. With irri-
gation this soil has a capability rating of 4s. A class 4s soil has severe limitations restricting the
choice of plants and require careful management. The capability subclass of “s” signifies root
zone limitations. The Ayersbutte soil has a cemented pan at approximately 26 inches below the
surface and rock at the surface that make it unsuitable for mechanical preparation and planting.
The soil will support rangeland vegetation.

The higher quality soils (Era ashy sandy loam) are located in the southwestern portion of the site,
below the bluff that divides the property, and will be retained in pasture uses.

(b) If the parcel is under forest assessment....
The parcel is not under forest assessment.

(4) Other Conditions Deemed Necessary. Complies with such other conditions as the
county considers necessary.

The Applicant is willing to comply with reasonable conditions imposed by the County.

(5) Creation of Lot. The dwelling will be sited on a lot or parcel created before January
1, 1983, or on a lot or parcel created after January 1, 1993, pursuant to CCC
18.24.070(4) or 18.20.070(4).

The parcel was created in 1958 and therefore meets this criteria.

(6) Disqualification from Farm Deferral. Prior to final approval of a building permit for a
use governed by this section, the entire lot or parcel upon which the nonfarm
dwelling will be located must be disqualified for farm assessments pursuant to ORS
215.236. (Ord. 18 § 3.030(8), 2003)

The Applicant understands and agrees to this condition.

18.24.100 Yards.
In an EFU-3 zone, the minimum yard setback requirements shall be as follows:

(1) In the exclusive farm use zone (EFU) the minimum setback of a residence or hab-
itable structure from a property line shall be 100 feet.

The proposed Bishop’s Manse will be set back more than 100 feet from any property line; the
manse will be approximately 300 feet from the eastern property boundary, 150 feet from the
southern boundary, 850 feet from the western boundary, and 1100 feet from the northern bound-

ary.
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(a) If a parcel in the EFU zone is nonbuildable as a result of the habitable
structure setback requirements, the commission may consider a condi-
tional use application from the landowner to adjust the setback require-
ments to make the parcel buildable.

No set back adjustments are needed or requested.
(2) The minimum setbacks for all accessory structures are:

(a) Front yard setbacks shall be 20 feet for property fronting on a local minor
collector or marginal access street, 30 feet from a property line fronting on
a major collector ROW, and 80 feet from an arterial ROW unless other pro-
visions for combining accesses are provided and approved by the county.

(b) Each side yard shall be a minimum of 20 feet, except on corner lots or par-
cels where the side yard on the street side shall be a minimum of 30 feet.

(c) Rear yards shall be a minimum of 25 feet. (Ord. 18 § 3.030(10), 2003)

No accessory building will be closer than 150 feet to the northern boundary (side yard), 400 feet
to the western boundary (rear yard), or 150 feet to the eastern boundary (front yard). An existing
pole barn out-building, which will be utilized as a support building for the Community Center, is
located about 25 feet from the southern property boundary (side yard).

CHAPTER 18.160 CONDITIONAL USES
18.160.020 General criteria.

In judging whether or not a conditional use proposal shall be approved or denied, the
commission shall weigh the proposal’s appropriateness and desirability or the public
convenience or necessity to be served against any adverse conditions that would result
from authorizing the particular development at the location proposed and, to approve
such use, shall find that the following criteria are either met, can be met by observance
of conditions, or are not applicable:

(1) The proposal will be consistent with the comprehensive plan and the objectives of
the zoning ordinance and other applicable policies and regulations of the county.

As discussed above, the Crook County Comprehensive Plan anticipates that some uses other than
farm uses will take place on EFU land. The Crook County Comprehensive Plan provides a
framework for land use decisions by setting out the goals and policies of the community so that
decisions are consistent with the physical characteristics, goals, and resources of the County.

The Comprehensive Plan does not provide applicable approval criteria, but is implemented
through the County’s Zoning Ordinance, which establishes the applicable approval criteria for
specific applications. Chapter 3 of the Crook County Comprehensive Plan, under the section en-
titled Agriculture, includes the following findings:

11. The provisions of ORS 215 also recognize and set forth certain non-farm uses
which may be conditionally carried out with little or no conflict with area agri-
cultural uses. Such uses may be established separately or in conjunction with
farm use, are primarily commercially, industrially, or recreationally oriented,
and in many cases may provide a means for secondary economic benefits to
an agricultural enterprise. ORS 215.213.
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This finding in the Comprehensive Plan indicates that Crook County realizes and anticipated that
some appropriate nonfarm uses can be established without conflict with agricultural uses.

(2) Taking into account location, size, design and operation characteristics, the pro-
posal will have minimal adverse impact on the (a) livability, (b) value and (c) ap-
propriate development of abutting properties and the surrounding area compared
to the impact of development that is permitted outright.

The proposed project layout takes advantage of the site topography to minimize visual impacts
on surrounding area through extensive setbacks and buffering. The barn, a prominent and famil-
iar local landmark, will be complemented by adjoining buildings which will echo features tradi-
tionally associated with buildings typically found in rural settings.

A Traffic Impact Analysis has been completed by Ferguson & Associates, Inc. for Phase 1 of the
Community Center A full copy of that analysis is submitted with this Burden of Proof. In sum-
mary, the analysis showed that the proposed Community Center is forecast to generate 6 (six)
evening peak hour trips, 112 Friday mid-day peak hour trips (during the summer only; other sea-
sons will be less), and 197 Saturday evening peak hour trips. Because existing traffic volumes
are very small on Alfalfa Road, the increase in trips may be noticeable to the adjacent property
owner to the east of the proposed Community Center. However, there are no functional or
safety-related traffic problems anticipated from the forecast traffic increase.

All of the intersections in the study area were forecast to meet the Crook County level of service
standards for the year 2007 and the year 2012 for conditions, both with and without the proposed
project.

The existing access to the property off of Alfalfa Road has a 3-4 foot high wall on either side of
the driveway. Since the walls limit both intersection sight distance and stopping sight distance,
they will be removed. In addition, the site access will be moved approximately 150 feet south of
the existing driveway to improve intersection and stopping sight distance.

(3) The location and design of the site and structures for the proposal will be as at-
tractive as the nature of the use and its setting warrants.

The proposed Diocese of Baker Catholic Community Center has been designed to reflect the
scale and style of historic farm and ranch buildings of Central Oregon and the Powell Butte area.
The Retreat Center will be located in an existing barn that will be renovated and is in character
with many similar existing and historic farm structures in the immediate area. The chancery will
be one story, reflecting similar farm out-buildings common to the area. The manse will incorpo-
rate a variety of gabled roof forms and covered porch areas that recall ranch houses of the early
20th Century. The chapel will include a curved masonry apse that reflects the shape of farm si-
los common to farms in the region. Other buildings, such as the staff house, bathhouse, and
bunk houses will all be modeled on similarly scaled buildings common to regional farm and
ranch complexes.

The Applicant plans to try to salvage the siding from the existing house to reuse on one of the
proposed buildings. The buildings will use construction materials common to historic farm and
ranch buildings in the region, such as board and batten and lapped siding, double hung windows,
stepped fascias and composition shingle and metal roofs. Trim elements will be similar to his-
toric farm buildings in the region.
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The buildings will be clustered around the central core area, which includes the Retreat Center,
chapel, and Chancery. Other buildings will be located more remotely from the central core, both
to reflect the precedent of historic farmsteads and to preserve sight lines through the site from
surrounding properties.

Large landscaped open areas, sports fields and overall landscape design reflect traditional ranch
properties in the region. To the extent possible, existing trees and vegetation at the edge of the

bluff at the western edge of the property will be retained to preserve the historic appearance of

the site.

(4) The proposal will preserve assets of particular interest to the county.

Objective IT1(2) of the Crook County Comprehensive Plan is: “To conserve natural resources
constituting important physical, social, aesthetic and economic assets through the development
and adoption of realistic land use and development policies intended to achieve an economic-
environmental balance, minimize public costs, and maximize energy conservation.”

The proposed project retains significant open space and farmable soils, while as the same time
creating an attractive physical development that will attract visitors to the Crook County area.
Because the Baker Diocese serves a very large geographic area, visitors from these areas will be
coming into Crook County from a considerable distance away, and will likely take advantage of
other attractions in the area during their visit. Therefore, the project provides an economic bene-
fit along with preserving the open space and agricultural assets of the County.

(5) The applicant has a bona fide intent and capability to develop and use the land as
proposed and has some appropriate purpose for submitting the proposal, and is
not motivated solely by such purposes as the alteration of property values for
speculative purposes. (Ord. 18 § 6.020, 2003)

The Applicant is the Catholic Diocese of Baker, which has had a long term goal of better serving
its large geographic area with a community center and church. The Diocese has invested consid-
erably in the purchase and planning studies of the property. The Diocese has no other intentions
or plans for the subject property.

18.160.030  General conditions.

In addition to the standards and conditions set forth in a specific zone, this chapter, and
other applicable regulations, in permitting a new conditional use or the alteration of an
existing conditional use, the commission may impose conditions which it finds neces-
sary to avoid a detrimental impact and to otherwise protect the best interests of the sur-
rounding area or the county as a whole. These conditions may include the following:

(1) Limiting the manner in which the use is conducted including restricting the time
an activity may take place and restraints to minimize such environmental effects
as noise, vibration, air pollution, glare and odor.

The Applicant plans a low intensity use for the site. Outdoor lighting will be limited to that nec-
essary for safety and security. No unusual or excessive noise will be generated.

(2) Establishing a special yard or other open space or lot area or dimension.

The proposal exceeds all setbacks and lot dimension criteria. In addition, approximately half of
the property will be retained in open space and pasture.
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(3) Limiting the height, size or location of a building or other structure.

The tallest structure proposed would be the church (future phase). The future Phase 2 church
and parish hall may be as tall as 45 feet. All other proposed structures will be less than 30 feet in
height.

(4) Designating the size, number, location and nature of vehicle access points.

The Applicant is proposing two accesses off of Alfalfa Road to provide circulation and fire
safety.

(5) Increasing the amount of street dedication, roadway width or improvements within
the street right-of-way.

The Applicant does not propose any street improvements.

(6) Designating the size, location, screening, drainage, surfacing or other improve-
ment of a parking area or loading area.

The proposed parking areas are shown on the site plan. The lots will be graveled and screened
with landscaping.

(7) Limiting or otherwise designating the number, size, location, height and lighting
of signs.

Any signage will be limited to modest monument signs at the entrances on Alfalfa Road.
(8) Limiting the location and intensity of outdoor lighting and requiring its shielding.
Outdoor lighting will be limited to that necessary for safety and security.

9) Requiring diking, screening, landscaping or another facility to protect adjacent or
nearby property and designating standards for its installation and maintenance.

Extensive landscaping is proposed, as can be seen in the attached plans.
(10) Designating the size, height, location and materials for a fence.

The frontage along Alfalfa Road may be fenced. If so, an appropriate farm or ranch-style fenc-
ing will be used, in keeping with the architecture of the project and project area. The Applicant
may reuse the existing rail fencing.

(11)  Protecting and preserving existing trees, vegetation, water resources, wildlife
habitat or other significant natural resources.

Most of the trees on the site are western junipers located along the bluff that runs diagonally
through the site from the southeastern corner to the northwest. The majority of these trees will
be retained in place. An existing pond will also be retained.

(12)  Other conditions necessary to permit the development of the county in conformity
with the intent and purpose of this title and the policies of the comprehensive
plan. (Ord. 18 § 6.030, 2003)

The Applicant believes that the proposed Community Center is well planned and will be an
overall benefit to the County, meeting the intents and purposes of the CCC and the Crook
County Comprehensive Plan.
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18.160.050 Standards governing conditional uses.

A conditional use shall comply with the standards of the zones in which it is located and
with the standards and conditions set forth in this section.

(4) Church, Hospital, Nursing Home, Convalescent Home, Retirement Home.

(a) Such uses may be authorized as a conditional use only after consideration
of the following factors:

(i) Sufficient area provided for the building, required yards and off-
street parking (related structures and uses such as a manse,
parochial school or parish house are considered separate principal
uses and additional lot area shall be required therefore). (emphasis
added)

The subject parcel is 37.89 acres, which provides a generous amount of space to situate the
proposed uses. Off-street parking requirements for the proposed Phase I uses were calculated as
shown on the Site Plan. Ample area remains for parking the Phase Il church.

(i) Location of the site relative to the service area.

The service area for the Baker Diocese includes the counties of Baker, Crook, Deschutes,
Gilliam, Grant, Harney, Hood River, Jefferson, Klamath, Lake, Malheur, Morrow, Sherman,
Umatilla, Union, Wallowa, Wasco and Wheeler, with a total area of 66,825 square miles. The
Community Center could potentially be located anywhere within this service area. However, the
proposed location is within a 45 minute drive of Bend and Redmond, which constitute the high-
est density of Diocese members in the service area.

(iiij  Probable growth and needs therefore.

The planning for the proposed Community Center anticipates growth in the Diocese and
provides for a future church location.

(iv)  Site location relative to land uses in the vicinity.

The site is located in an area of farm use. However, the property is removed from adjacent uses
by the Powell Butte Highway on the north and Alfalfa Road on the east. In addition, land uses to
the west are buffered from the development by the open space and pasture that will be retained.
The low intensity of the proposed use is expected to be compatible with surrounding agricultural
and hobby farm uses.

(v) Adequacy of access to and from principal streets together with the
probable effect on the traffic volumes of abutting and nearby
streets.

A Traffic Impact Analysis has been completed by Ferguson & Associates, Inc. for Phase 1 of the
Community Center A full copy of that analysis is submitted with this Burden of Proof. In sum-
mary, the analysis showed that the proposed Community Center is forecast to generate 6 (six)
evening peak hour trips, 112 Friday mid-day peak hour trips (during the summer only; other sea-
sons will be less), and 197 Saturday evening peak hour trips. Because existing traffic volumes
are very small on Alfalfa Road, the increase in trips may be noticeable to the adjacent property
owner to the east of the proposed Community Center. However, there are no functional or
safety-related traffic problems anticipated from the forecast traffic increase.
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All of the intersections in the study area were forecast to meet the Crook County level of service
standards for the year 2007 and the year 2012 for conditions, both with and without the proposed
project.

The existing access to the property off of Alfalfa Road has a 3-4 foot high wall on either side of
the driveway. Since the walls limit both intersection sight distance and stopping sight distance,
they will be removed. In addition, the site access will be moved approximately 150 feet south of
the existing driveway to improve intersection and stopping sight distance.

(b) Such uses or related buildings shall be at least 30 feet from a side or rear
lot line.

The only structure on the property that is less than 30 feet from a side or rear lot line is an
existing pole barn that is approximately 25 feet from the southern side yard.

(c) Such uses may be built to exceed the height limitations of the zone in
which it is located to a maximum height of 50 feet if the total floor area of
the building does not exceed the area of the site and if the yard dimensions
in each case are equal to at least two-thirds of the height of the principal
structure.

The tallest structure proposed would be the church (future phase). The church may be as tall as
45 feet. All other proposed structures will be less than 30 feet in height.
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DAVID EVANS
anp ASSOCIATES Inc
April 24, 2007

Bill Zelenka, Planning Director
Crook County Planning Department
300 N.E. Third Street, Room 11
Prineville, OR 97754

SUBJECT: FLOOD CERTIFICATION — ROMAN CATHOLIC DIOCESE OF BAKER
PROJECT — CROOK COUNTY APN 16-14-20, TAX LOT 100

Dear Mr. Zelenka:

[ have reviewed the Federal Emergency Management Agency (FEMA) Flood Insurance Rate Map (FIRM)
(#41013C0375 B — Panel 375 of 850) that covers the project site. It indicates Zone A 100-year flood mapping
across a portion of the westerly side of the project’s 40 acre parcel.

On April 23, 2007, I performed a site visit and discussed the operation of the Central Oregon Irrigation
District’s Central Oregon Canal with the Central Oregon Irrigation District’s water master. | observed the
existing dry river channel (at the westerly edge of the property) and the topography of the project parcel
(increasing steeply to the east).

The proposed project as shown on the Mater Plan prepared by David Evans and Associates, Inc. (dated

4/20/07) indicates all proposed development and structures being constructed on the “bluff” at the east side of
the property. The proposed structures are located outside of the Zone A area shown on the FRIMA FIRM and
are a minimum of 15-feet above the adjacent pasture and Zone A area located at the west side of the property.

We certify that this proposed development (as shown on the subject map dated April 23, 2007) is located
outside of and significantly above the 100-year flood plain.

Should you have any questions on this matter, please call me.

Sincerely,

DAVID EVAPIS AND ASSOCIATES, INC.
{1/ P /7
Va4
‘,JA\//J L//{/-’L
Kévin L. Crew, P.E.
Senior Associate

o7

Initials: KLCR RENEWS 12-31.2
Project Number: DKAA00000001

320 Upper Terrace Drive Suite 200 Bend Oregon 97702 Telephone: 5413897614 Facsimile: 541.389.7623 Exhibit D
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FORM B

STATEMENT OF UNDERSTANDING

[ wish to develop the property described as Township 16 South, Range 14 East
WM, Section 20 Tax lot(s) 100 in a way that requires permits from Crook County,
including land use approval, a septic site evaluation and/or septic permits, and
building and supplemental construction permits.

I understand that State law does not allow Crook County to issue a septic or
building permit before the County has determined that the proposed development

complies with all County land use regulations.

In addition, in making this request, I understand and agree that:

1. No other permits will be issued until the land use permit has been
granted.

5. The land use permit may not be granted if the required approval criteria
are not met.

3. If the land use permit is not granted, the other permits applied for will not
be issued.

4. [f the land use permit is not granted, no refund will be given for any land

use, site evaluation, plan review or permit fees already paid.

Print Name: Roman Catholic Bishop of the Diocese of Baker, Inc., Attn: Robert F.
Vasa, Bishop

Mailing address; ox 5999

City: Bend State; Oregen Zip: 97708 .

Applicant: Date: 7 -24-07

= L
-~ LA
(Original Signature) \ KA /
Property Owner: __ 7 ‘|, o7 = Ven Dite: 1 2Y 707

(Original Signature)
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“V" .  LETTER OF AUTHORIZATION

Let it be known that
Karen Swirsky, AICP
(print name)

Has been retained to act as my authorized agent to perform all acts for
development on my property noted below: These acts include: Pre-application
conference, filing applications and/or other required documents relative to all
“Land Use” applications.

Physical address of property: 14427 SW Alfalfa Road, Powell Butte, OR
And described in the records of CROOK COUNTY as:

Township 16 South, Range 14 East, Section 20 Tax lot 100

The costs of the above actions, which are not satisfied by the agent, are the
responsibility of the undersigned property owner.

PROPERTY

Signature: ___ Y ':’/\ l/cc A Date: - 21-0 i
Print Name: Roman Catholic Bishop of the Diocese of Baker, Inc., Attn: Robert F.

Vasa, Bishop
Mailing address: PO Box 5999

City: Bend _State: Oregon Zip: 97708

i -

Signatur /// / //)/\ Date: 5:%%; 7

David Evans and Assoc., Inc., 320 SW Upper Terrace Dr., Ste 200
City: Bend State: Oregon Zip: 97702
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LETTER OF AUTHORIZATION

Let it be known that
Karen Swirsky, AICP

(print name)

Has been retained to act as my authorized agent to perform all acts for

development on my property noted below: These acts include: Pre-application
conference, filing applications and/or other required documents relative to all

“Land Use” applications.

Physical address of property: 14427 SW Alfalfa Road, Powell Butte, OR

And described in the records of CROOK COUNTY as:

Township 16 South, Range 14 East, Section 20 Tax lot 100

The costs of the above actions, which are not satisfied by the agent, are the

responsibility of the undersigned property owner.

PROPERTY 6W12iJ
—
\ /\_ /
Signature: | % aiq_  Date: 4-2q-0Y

Print Name: Roman E)atholic Bishop of the Diocese of Baker, Inc., Attn: Robert F.

Vasa, Bishop
Mailing address: PO Box 5999
City: Bend _State: Oregon Zip: 97708

AGENT

/ ) ]
Signature: A 21 S L Date:

S -

[

-07

Print Name: Karen Swirsky, AlCP’

Mailing address: David Evans and Assoc., Inc., 320 SW Upper Terrace Dr., Ste 200

City: Bend State: Oregon Zip: 97702
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AREA

AUTO ID

MAPTAXLOT

1
2
3

L= - - B S B =

11
12
13
14
15
16
17
18
19
20
21
22
23

24

1614000000900
1614080000101
1614080000200
1614090000700
1614160000100
1614160000101
1614160000102
1614160000200
1614160000201
1614160000202
1614160000203
1614160000204
1614160001301
1614170000100
1614170000200
1614170000300
1614170000301
1614170000400
1614200000100
1614200000200
1614200000201
1614200000202
1614200000300
1614200000400

ACRES IN BUFFER

436.76
1.78
0.3
0.27
194.4
89.49
17.81
22.94
4.04
8.93
4.92
437
4.66
39.11
115.46
10.19
64.37
71.95
373
4.46
41.84
30.95
36.84
127.3
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AUTO ID
B 8 N ]

25
26
27
28
29
30
31
32
33
34
35
36
37
39
40

41

MAPTAXLOT
1614200000401

1614200000402
1614200000403
1614200000404
1614200000600
1614210000200
1614210000201
1614210000300
1614210000400
1614210000500
1614280000100
1614280000200
1614280000201
1614290000100
1614290000200
1614290000300

ACRES IN BUFFER

40.26
12.36
14.58
119.37
151.07
30.99
6.57
33.68
255.89
5.08
3.31
5.88
55.04
38.19
78.4
0.28
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Improvements

MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION
1614080000101 15188 0 1900 DWELL AV
1614090000700 15661 0 2000 SHEDGP AV
1614090000700 15661 0 2000 SHEDGP AV
1614090000700 15661 1999 1999 MHOME AV
1614160000100 15933 0 2004 MISC AV
1614160000100 15933 0 2003 SHEDGP AV
1614160000100 15933 0 1999 CONCAP AV
1614160000100 15933 1996 1996 DWELL AV
1614160000100 15933 1996 1996 ATTGAR AV
1614160000100 15933 2000 2000 MACHINE AV
1614160000100 15933 2000 2000 UTLSHED AV
1614160000100 15933 2001 2001 LEANTO AV
1614160000100 73204 1995 1995 MHOME AV
1614160000101 15660 0 1900 MACHINE AV
1614160000101 15660 1930 1930 DWELL AV
1614160000102 15934 0 2000 HOTTUB AV
1614160000102 15934 0 2000 MISC AV
1614160000102 15934 2000 2000 DWELL AV
1614160000102 15934 2000 2000 ATTGAR AV
1614160000102 15934 2000 2000 SHEDGP AV
1614160000102 15934 2000 2000 SHEDGP AV
1614160000200 2052 0 1995 MISC AV
1614160000200 2052 1972 1972 DWELL AV
1614160000200 2052 1972 1972 ATTGAR AV
1614160000200 2052 1972 1972 DETGAR AV
1614160000200 2052 1993 1993 CARPTDE AV
1614160000202 2054 0 1979 BARBQ AV
1614160000202 2054 0 1979 HOTTUB AV
Thursday, April 12, 2007 Page | of 6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION
1614160000202 2054 0 1979 CONCAP AV
1614160000202 2054 1975 1975 ATTGAR AV
1614160000202 2054 1975 1975 DWELL AV
1614160000202 2054 2000 2000 SHEDGP AV
1614160000203 2055 2005 2005 FLATBAR AV
1614160000203 2055 2005 2005 FLATBAR AV
1614160000204 2056 0 1990 MACHINE AV
1614160000204 2056 0 1990 DETGAR AV
1614170000100 15189 0 1930 MACHINE AV
1614170000100 15189 0 1959 SHEDGP AV
1614170000100 15189 0 1959 LEANTO AV
1614170000100 15189 ] 1930 MACHINE AV
1614170000100 15189 0 1930 UTLSHED AV
1614170000100 15189 1929 1929 DWELL AV
1614170000100 15189 1929 1929 UTLSHED AV
1614170000100 15189 1998 1998 ATTGAR AV
1614170000100 15189 1998 1998 CONCAP AV
1614170000100 15189 1998 1998 FENCERE AV
1614170000100 15189 1999 1999 SHEDGP AV
1614170000100 15189 2002 2002 HAYCOV AV
1614170000100 73020 1998 1998 MHOME AV
1614170000200 2059 0 1999 MACHINE AV
1614170000200 2059 0 1930 UTLSHED AV
1614170000200 2059 0 1930 SHEDGP AV
1614170000200 2059 0 1939 FEEDBAR AV
1614170000200 2059 0 1930 SHEDGP AV
1614170000200 2059 1971 1971 DWELL AV
1614170000200 73143 1999 1999 MHOME AV
1614170000200 73143 2000 2000 UTLSHED AV
1614170000200 73143 2000 2000 DETGAR AV
Thursday, April 12, 2007 Page 2 of 6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE  CONDITION
1614170000301 2061 0 2004 MISC AV
1614170000301 2061 0 1969 SHEDGP AV
1614170000301 2061 1973 1973 DWELL AV
1614170000301 2061 1988 1988 SHEDGP AV
1614170000400 2062 0 1989 SHEDGP AV
1614170000400 2062 0 1999 MACHINE AV
1614170000400 2062 0 1930 SHED AV
1614170000400 2062 1978 1985 DWELL AV
1614170000400 2062 1978 1978 ATTGAR AV
1614170000400 2062 1997 1997 HAYCOV AV
1614170000400 2062 2002 2002 LEANTO AV
1614170000400 70172 1976 1976 MHOME AV
1614200000100 2063 1920 1920 DWELL F
1614200000100 2063 2001 2001 LEANTO AV
1614200000100 2063 2001 2001 LEANTO AV
1614200000100 2063 2001 2001 FLATBAR AV
1614200000100 2063 2002 2002 FENCERE AV
1614200000100 2063 2002 2002 CONCAP AV
1614200000100 2063 2002 2002 PAV AV
1614200000100 2063 2002 2002 RETAIN AV
1614200000100 2063 2002 2002 HAYCOV AV
1614200000100 2063 2002 2002 CONCAP AV
1614200000100 2063 2003 2003 SHEDGP AV
1614200000200 2064 0 1930 UTLSHED AV
1614200000200 2064 1920 1920 DWELL AV
1614200000200 2064 2002 2002 LEANTO AV
1614200000200 2064 2002 2002 UTLSHED AV
1614200000200 2064 2002 2002 DETGAR AV
1614200000201 2065 0 1979 ARENA AV
1614200000201 2065 0 1979 SHEDGP AV
Thursday, April 12, 2007 Page 3 of 6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION
1614200000201 2065 0 1930 UTLSHED AV
1614200000201 2065 0 1930 UTLSHED AV
1614200000201 2065 0 2004 MISC AV
1614200000201 2065 ] 1979 HAYCOV AV
1614200000201 70677 1985 1985 MHOME AV
1614200000201 71009 1978 1978 MHOME AV
1614200000202 12884 0 1979 SHEDGP AV
1614200000202 12884 0 1979 SHEDGP AV
1614200000202 12884 0 1999 ATTCP AV
1614200000202 12884 0 1979 MISC AV
1614200000202 12884 1979 1979 DWELL AV
1614200000202 12884 1993 1993 ATTGAR AV
1614200000300 2066 0 1996 SHED AV
1614200000300 2066 0 1996 MISC AV
1614200000300 2066 0 1996 LEANTO AV
1614200000300 2066 0 1996 FEEDBAR AV
1614200000300 2066 0 1996 MISC AV
1614200000300 2066 0 1996 MISC AV
1614200000300 2066 1996 1996 MISC AV
1614200000300 72139 1984 1984 MHOME AV
1614200000300 73029 1996 1996 MHOME AV
1614200000400 2067 0 1920 DWELL AV
1614200000400 2067 1920 1920 DWELL AV
1614200000401 14253 1994 1994 DWELL AV
1614200000401 14253 1994 1994 ATTGAR AV
1614200000402 16559 2004 2004 SHEDGP AV
1614200000402 16559 2004 2004 LEANTO AV
1614200000402 16559 2004 2004 DWELL AV
1614200000402 16559 2004 2004 ATTGAR AV
1614200000402 16559 2004 2004 SHEDGP AV
Thursday, April 12, 2007 Page 4 of 6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION
1614200000403 16560 2005 2005 MISC AV
1614200000403 16560 2005 2005 MISC AV
1614200000403 16560 2005 2005 DWELL AV
1614200000403 16560 2005 2005 MISC AV
1614200000403 16560 2005 2005 MISC AV
1614200000403 16560 2005 2005 ATTGAR AV
1614200000403 16560 2005 2005 MISC AV
1614200000403 73526 2005 2005 MHOME AV
1614200000404 17317 0 1920 MACHINE AV
1614200000404 17317 0 1939 MISC AV
1614200000404 17317 0 1920 MACHINE AV
1614200000404 17317 0 1970 SHEDGP AV
1614200000404 17317 1920 1920 DWELL AV
1614200000404 70037 1975 1975 MHOME AV
1614210000200 2072 1994 1994 MHOME AV
1614210000200 2072 1995 1995 SHEDGP AV
1614210000200 2072 1995 1995 LEANTO AV
1614210000201 2073 0 1920 SHEDGP AV
1614210000201 2073 0 1920 FEEDBAR AV
1614210000201 2073 0 1920 LEANTO AV
1614210000201 2073 0 1920 UTLSHED AV
1614210000201 2073 1920 1920 ATTGAR AV
1614210000201 2073 1920 1920 DWELL AV
1614210000300 2074 0 1995 LEANTO AV
1614210000300 2074 1995 1995 DWELL AV
1614210000400 2075 0 2004 MISC AV
1614280000100 14983 0 1930 MACHINE AV
1614280000100 14983 1944 1944 DWELL AV
1614280000200 2142 0 1979 CONCAP AV
1614280000200 2142 0 1979 DETGAR AV
Thursday, April 12, 2007 Page 5 of 6
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MAPTAXLOT ACCOUNT YEAR BUILT EFF YEAR BUILT TYPE CONDITION
1614280000200 2142 1979 1979 DWELL AV
1614280000200 2142 2002 2002 ATTCP AV
1614280000200 2142 2002 2002 SHEDGP AV
1614280000201 2143 1968 1994 DWELL AV
1614280000201 2143 1997 1997 SHEDGP AV
1614290000100 2147 0 1972 SHEDGP AV
1614290000100 2147 0 2004 MISC AV
1614290000100 2147 0 1972 MACHINE AV
1614290000100 2147 1972 1972 MHOME AV
1614290000200 2148 0 2004 MISC AV
1614290000200 2148 1989 1989 DWELL AV
1614290000200 2148 1989 1989 MISC AV
1614290000200 2148 1989 2004 HOTTUB AV
1614290000200 2148 1989 1939 CONCAP AV
1614290000200 2148 1989 1989 SHED AV
1614290000200 2148 1993 1993 SHEDGP AV
1614290000200 2148 1995 1995 ATTCP AV
1614290000200 2148 1995 1995 FEEDBAR AV
1614290000200 72483 1993 1993 MHOME AV
1614290000200 72483 1994 1994 CONCAP AV
1614290000200 72483 1994 1994 MISC AV
(it
: ogpert
\ st PV L’
L o
v
l 7 il C s LAt
A
Thursday, April 12, 2007 Page 6 of 6
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Property Class

MAPTAXLOT Description PROP CLASS

1614000000900 EXEMPT FED VACANT ¥
1614080000101 Farm Zone EFU Improved 31
1614080000200 Farm Zone EFU Unimp o
1614090000700 Farm EFU Manufactured Struc 559
1614160000100 Fari Zone EFU Improved 3
1614160000101 Farm Zone EFU Improved e
1614160000102 Res Tapeoved ®
1614160000200 Farm Zone ERU Improved 2
1614160000201 Farm Zone EFU Unimp =0
1614160000202 Farm Zone EFU Improved 231
1614160000203 Tract Land Perm FU Disq lmp 4
1614160000204 Tract Land Perm FU Disq Imp 471
1614170000100 P Zotie EFU lisproved 1
1614170000200 Farm Zone EFU Improved =
1614170000300 Farm Zone EFU Unimp o
1614170000301 Farm Zone EFU Improved 551
1614170000400 Farm Zone EFU Improved 2
1614200000100 EXEMPT CHURCH IMP Al
1614200000200 Farm Zone EFU Improved -
1614200000201 Farm Zone EFU Improved 331
1614200000202 Farm Zone EFU Improved =1
1614200000300 Farm Zone EFU Improved 2k
1614200000400 Farm Zone EFU Improved i
1614200000401 Farm Zone EFU Improved 2
1614200000402 Tract Land Perm FU Disq Imp i
1614200000403 Tract Land Perm FU Disq Imp il
1614200000404 Farm Zone EFU Improved 51
1614200000600 EXEMPT FED VACANT 0
1614210000200 Farm EFU Manufactured Struc 2
1614210000201 Farm Zone EFU Improved L
1614210000300 Farm Zone EFU Improved ™
1614210000400 Farm Zone EFU Improved L
1614210000500 Farm Zone EFU Unimp 390
1614280000100 Farm Zone EFU Improved el
1614280000200 Farm Zone EFU Improved o
1614280000201 Farm Zone EFU Improved 1
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MAPTAXLOT Description PROP CLASS
1614280000300 EXEMPT FED VACANT 0
1614290000100 Farm EFU Manufactured Struc 339
1614290000200 Farm Zone EFU Improved il
1614290000300 L

EXEMPT FED VACANT
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MAPTAXLOT ne
1614000000900 EFU3
1614080000101 EFU3
1614080000200 EFU3
1614090000700 EFU3
1614160000100 EFU3
1614160000101 EFU3
1614160000102 EFU3
1614160000200 EFU3
1614160000201 EFU3
1614160000202 EFU3
1614160000203 EFU3
1614160000204 EFU3
1614160001301 RS

1614170000100 EFU3
1614170000200 EFU3
1614170000300 EFU3
1614170000301 EFU3
1614170000400 EFU3
1614200000100 EFU3
1614200000200 EFU3
1614200000201 EFU3
1614200000202 EFU3
1614200000300 EFU3
1614200000400 EFU3
1614200000401 EFU3
1614200000402 EFU3
1614200000403 EFU3
1614200000404 EFU3
1614200000600 EFU3
1614210000200 EFU3
1614210000201 EFU3
1614210000300 EFU3
1614210000400 EFU3
1614210000500 EFU3
1614280000100 EFU3
1614280000200 EFU3
1614280000201 EFU3
1614280000300 EFU3
1614290000100 EFU3
1614290000200 EFU3
1614290000300 EFU3
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ad4/19/2087 14:52 5413882566 DIOCESE OF BAKER PAGE 82
MAY-31-2006 14:17 .‘IERITITLE PRINEVILLE . 1 541 447 3371 P.@2

N
Amerilitle

Part Of The JELD-WEN Family

Western Title Date: June 1, 2006
153 SW 5th St Escrow Number:
Redmond, OR 97756 Escrow Officer:
Title Number: 0077582
Atn: Angelique J. White Title Officer: Hope Bridges
Your Reference: 12-0079606
PRELIMINARY TITLE REPORT FOR: REPORT NO. 1
Property Address:
14427 SW Alfalfa Road

Powell Butte, OR 97753

Policy or Policies to be issued: Liability Premium
OWNER'S STANDARD COVERAGE $1,175,000.00 $2,362.50
Proposed Insured: The Roman Catholic Bishop of the Diocese of Baker Inc

We are prepared to issue First American Title Insurance Company of Oregon policies, in the form and
amounts above, insuring the title to the land described as follows:

Located in CROOK COUNTY, OREGON:

See EXHIBIT “A” attached hereto

and dated as of May 16, 2006 at 8:00 A.M., title is vested in: .\ 6“

GARY B. ANDERSEN and JOYCE L. ANDERSEN, husband and wife

The estatc or interest in the land described or referred to in this Commitment and covered herein js:

FEE SIMPLE

IS0 NE COURT ST., PRINEVILLE, OR 97754 Phone (541)447-5181 Fax(541)447-3371
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84/13/2887 14:52 5413882566 DIOCESE OF BAKER PAGE B3

MAY-31-2006 14117 .ERITITLE PRINEVILLE . 1 541 447 3371 P.03

Schedule B of the policy(ies) to be issued will contain the following general and special exceptions
unless removed prior to issuance:

GENERAL EXCEPTIONS:

1.

6.

Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies faxes
or assessments on real properity or by the public records; proceedings by a public agency which may result in taxes
or assessinents, or nofices of such proceedings, whether or not shown by the records of such agency or by the public
records.

Facts, rights, interests or claims wiich are not shown by the public records but which could be ascertained by an
inspection of the land or by making inquiry of persons in possession thereof.

LEasements, or claims of easement, not shown by the public records; reservations or exceptions in patents or in Acts
authorizing the issuance thereof: water rights, claims or title to water.

Discrepancies, conflicts in boundary lines, shortage in area, encroachments or other facts which a correct survey
would disclose.

Any lien, or right to a lien, for services, labor, material, equipment rental or workers compensation heretofore or
hereafter furnished, Imposed by law and not shown by the public records.

Unpatented mining clalms whether or not shown by the public records,

SPECIAL EXCEPTIONS:

P

10.

1.

As disclosed by the tax roll, the premises herein described have been zoned or classified for farm
use. At any time that said land is disqualified for such use, the property will be subject to additional
taxes or penalties and interest,

Reservations contained in Patents from the United States of America and in Deeds from the State of
Oregon.

Any liens and assessments that may result from the herein described property being within the
boundaries of the Central Oregon Irrigation District, (541) 548-4306
Central Oregon Irrigation Search Fee - $25.00

Existing rights of way for roads, highways, irrigation ditches, canals and pole lines.

Deed of Trust, subject to the terms and provisions thereof, given to secure an indebtedness with
interest thereon:

Dated: July 23, 2002

Recorded; July 29, 2002

Microfilm No.: 172708 (Records of Crook County, Oregon)

Amount: $275,000.00

Grantor: Gary B. Andersen and Joyce L, Andersen

Trustee: AmeriTitle

Beneficiary: Washington Mutual Bank, a Washington corporation

0077582 Page 2 of 5
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12. A Line of Credit Deed of Trust, subject to the terms and provisions thereof, given to secure an

13.

indebtedness with interest thereon:

Dated: May 29, 2003

Recorded: June 2, 2003

Microfilm No.: 180594 (Records of Crook County, Oregon)

Amount: $225,000.00

Grantor: Gary B. Andersen and Joyce L. Andersen, husband and wife
Trustee; AmeriTitle

Beneficiary: Bank of the Cascades

A Modification, subject to the terms and provisions thereof:

Recorded: July 12, 2004

Microfilm No.: 191919 (Records of Crook County, Oregon)

This Preliminary Report for title insurance, due to the nature of the transaction, is subject to
amendment or modification by the Regional Underwriter for First American Title Insurance
Company of Oregon. No final policy of title insurancc will be issued until written authorization is
received. Any directed changes or additions will be disclosed by a Supplemental Report.

End of Exceptions

NOTE: The following deed(s) affecting said land were recorded within Twenty-four (24) months of the

date of this report: NONE. The current vesting has remained unchanged throughout
this period,

NOTE: Per the Corporation Division of the State of Oregon the following is provided for informational

purposes;

The Roman Catholic Bishop of the Diocese of Baker, Inc. is a Registered Non-Profit
Organization filed August 26, 1903.

The Registered Agent is Robert F. Vasa

President is Robert F. Vasa

Secretary is Matthew M. Crotty

NOTE: Taxes for fiscal year 2005-2006 are paid in full as follows:

Code No.: 1

Map No.: 1614-20
Tax Lot: 100
Reference No.: 2063
Amount: $3272.17

NOTE: We found no Judgments from our search on The Roman Catholic Bishop of the Diocese of

Baker, Inc.

This‘report is for the exclusive use of the parties herein shown and is preliminary to the issuance of a
title insurance policy and shall become void unless a policy is issued and the full precmiwm paid.

0077582 Page 3 of 5
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NOTE: Any map or sketch enclosed as an attachment herewith is furnished for information purposes
only to assist in property location with reference to strects and other parcels. No representation is made

as to accuracy and the company assumes no liability for any loss occurring by reason of reliance
thereon.

AmeriTitle

Hop. Bredges

By:  Hope Bridges
Title Officer

hb:tj

FEREND#* ++

“Superior Service with Commitment and Respect for Customers and E mployees

0077582 Page 4 of 5
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0077582

EXHIBIT A

Located in CROOK COUNTY, OREGON:

The Northeast quarter of the Northeast quarter NEYNEY:) of Section 20 in
Township 16 South, Range 14 East of the Willamette Meridian.

LESS the following described tract: Beginning at a point which is 28.93 feet South
and 19.83 fcet West of the Northeast corner of said Section 20, thence South 0°20'

East 200 feet, thence North 77°35' West 498.84 feet, thence North 03°14' East 120

feet, thence South 86°46' East 480 fect to the point of beginning.

A parccel of land lying in the Northeast quarter of the Northeast quarter (NE%NEY)
of Section 20 in Township 16 South, Range 14 East of the Willamette Meridian,
Crook County, Oregon, and being a portion of the following described property:
That tract of land which was conveyed by that certain deed to State of Oregon, by
and through its State Highway Commission, recorded in Book 66, page 361 of
Crook County Record of Deeds. The said parcel being described as follows:
Beginning on the East line of said property at a point which is 88.93 feet South and
19.48 feet West of the Northeast corner of said Section 20; thence along the
boundary lines of said State property as follows: South 00°20' East 140 feet; North
77°35" West 498.84 feet; North 03°14' East 120 feet and South 86°46' East 130 feet;
thence at right angles to the North line of said State property South 03°14' West 20
feet; thence South 80°20' East 355.97 feet to the point of beginning,

Page 5 of 5
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First American Title Insurance Company of Oregon
SCHEDULE OF EXCLUSIONS FROM COVERAGE

W B
ALTA LOAN POLICY (1017%2) -
Tha loiowing maiters are expreasly exchsded from Me 08 0f this pokcy and e Company wil nof pay 1065 0f damage, coets, Bomeys’ et of SXPONses wiich arise by reason of:
iy d ey e duafira b i ﬂuﬂ m.um%lm‘ﬂuﬂmﬂmbnh '
4 1 fu’.:'mmﬁw: H}ucﬂm‘wsah;mwm«whm“nﬂdmhw:lﬁ lWhmedthﬂm

&rwa ot tard o ary pavoe which the fand is or was a part; o¢ (V) P . 0 Tha afect of sny violation of these or Aol rogriations, s woupd 1o e
-Mﬂllmﬁm—n? orrk-mmlmwlwamd-m.ﬁmwmmmnmh-mnibpdmumnﬁ-ﬁuhhm?mhmumnnhumm
ut Date of Pokcy.

Qovemmentai pole powsr nol exciuded by (8) sbove, mwmmnmdu«mumwmama-mmum-mmhhuw
* ﬂhwmwmwuwmmwmmum records o) Dple of Policy,

2 ﬁwdmmmmﬂdhnwwmbumrmhhmrmMMadW.MMMmeWMMMWn
MHP*'MMMMMMMMch"MMM.

3 de.m‘mum.mdﬁmumm:
(a) crealed, suttored, Rasumed of agread to by the insured clainant:

) mmnumm.mwmmmmmmndm.mumpmmmwmmnmhnwb;:umwmnmbu
auhmumm-nmmmm :

{€) resuming in no loas or damage lo the irsuved claimant;

d} smiaching of created suts Oute of Pokcy (scept bo the extand Inal this. poficy insures the priority of 1he kion of the insured Over any slatiAory Nen for sorvices, labor of Makerial
! uh-:nﬂkwmnlimm:mmnhas!mmubmhmmmﬂm-mua o
(o) mhmlrw-ﬁmMmmnbomm!nnwwmmammuwm.

4. Unersarossbiity of 0 Gen of the b n\'lhulmlﬂwurlnlnmdNmamqu.mmiﬂywundmmmuhm.hw

wih sppiicable doing business laws: of Ihe stale 11 which tha land bs sinalsd.

5, Mﬁmﬁhlﬂdh&m—ﬂmm.wdmImppl,ﬁid\ﬁmwu(h‘“ o EnvAgBTICed by e & d Wage end i based Lpon LBy or wty ConsuTer
Mmmmhmhﬂ;

€. Ww\mhm,ﬂmmmmntmudamdpnma“smu Ken lot sevvices, labor or manteriats over the fen of e In d ,Mmgtu}n npro Of work
mmn}mmummmmﬂwwwm #nd 75 nox finanoed in whole o i part By procweds of the indebtsdness secured by the gog
wivch s Date of Pokcy the insured haz axdvanced of It cbiigatod ko advance.

7. hk:.dan,_wuuhuim Pl of tho anaaction creating the interest of v morgagae insurod by this policy, by rason of the operation of federal Dankruptcy. state insoivency, or similas crediiory’ rights
. 1t is based on;

{1} e pansaction crearng the imeresi of the i Bd Mortgagee being deemed a Mauoulent CoMveyaIncs of fraudulon wansher: o
) hmmimucndnmmde-m«m.uammnummdumumm;w
L] htr-mamnmmhmmofh.mwwmmsmmuwawm:hmmu-hmmnw;
{8} W timaly recond ta ingryment of ransfer: of
{b) NWMﬂMBmmblmmmnlmwaMMwmm
== = ttnem
ALTA OWNER'S POLICY (1017/92)
mwmumnwemmumwmanﬁspdwwmcummmmms;wdm.mu. Bomiys' tees or exp ‘which arisa by reason of;
R A s, oo, o o st S g
w-dhalundavwa%’hIln#'ﬁuwunnaﬂ:u(wjmmmm&m,qtmdmptu}vvbhﬁmqwm‘MG m:_ﬁ_-nbtp
m':;ﬂ-,h u«mhﬂa-mﬂammamomm; of sllege atecting tha land has been LT

o) Any Frremmental police power not mxchuded by (3) above, axcept lo tha extent thal & notice of the axercice thetes! o A notice of 3 detect, len or encumbrance resulting from a violation or
sheged violation afteciing uwmsmrmanwc-mandmw

2 g:!bdmlrm domain uniass notice of ihe erarcise horeol has been recorded in the pubic records at mcmPuty.MImlaummmmmmmhummmm
knoreriedgn,

ﬂWWWNMMMM:MlWI«uM&M
3. Detects_lpna, encumbrances, adverse tiaims or oher matters:
(8) cinaiud, sutferod. assumad o agresd In by the insured daimant:

(v) W*thmwﬂw.mmmﬂmmrmamDmomnu-,,wknmmmmnmmmmummy\mwmucmmnywn imured cieman prior to
the dete the insured clai bec. an i d under thig policy

(5] mﬂ'mghmbuofrhnmwhmurodchhml:
(d) llhd-hgwuu\uswmmummtcoﬂ’orq;m
{8) rasufting in kazs or damage which would not have boen susiai od i ™he | d cial munmmmmwwlmmmmdbymm.

A, mchim,umh:hanlmr.-utn!lha|rans.tcim-uslh\)numwnamculauocwmn!m“dbymm_by of Ihe opergion of I krugrcy, slats insohency, o simwor crediton’
Tiging laws, What is based on:

(i) ™a ransaction cresting me astate of intecest nauted by this policy boirng deemed & It audulent comvayante or Irsudubent Barsio - or
(i) ®w trawmaction craaiing ihe estate of interest n3uted by Mis policy being deemod a prefexentisl ransler except where iho pretereniiat rantfer resuRs from 1he failue:
(af to Himely secmdhhshmolmm;u

h) dmwmmﬂmsmlunwmmkw«nm“wluhnm

SCHEDULE OF STANDARD EXCEFTIONS

Tra ALTA sinrdare policy 101m whi conlain n Schedule A me follewing P s o gee.
1. Taxes or ssseszments which are nat Shawn 88 axisting lant by 1he records of any Wxing autharity thil lsvies taxes or 4018 on ranl proparty of by the public records: procesdings by »
fublic agency which may result in taxas, or . of nolices ol sych p dinge, whether or not ahown by the ecords of such agancy ot by the pubc records.

S krﬂm‘ngnh‘knmu.melolrn:wmnhmrmuhmbympmaccmbmMﬂcnmmmmwmmmwmmuwmwmmmsmmmw.

=3 Emmprls, encumbrances, o CIBIMS theraol. not shawn by e putiic records, unpatenied minlng cidime, rosarvations or excoptions i patenis or in acts suthorizing the hisuance (herect,
waler nights, claims or lille 10 waler, o

4 Any lien, or righl 1o a fien. lor services, labar. or muterlal heretolorm or bersulter furnished. impeded by law and not shawn by e public rpcordy,

5 Dmcrepancies, confliers in boundsry lines, ahonage in sran, oncroachments, or any oiMmer facis which o comect surviry would discloss.

! s =

MOYE: A SPECIMEN COPY OF THE POLICY FORM (OR FORMS) WILL BE FURMISHED UPON REQUEST, TN
: Fev. 399
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. PAGE ©9
Amerilitle
Part Of rhgnv-m' Family

Knights of Columbus Date: October 26, 2006
1 Columbus Plaza Escrow Number: CT79419
New Haven, CT 06510 Escrow Officer: Kellic Cobb

Title Number: 0079419

Title Officer: Deborah Rauscher
PRELIMINARY TITLE REPORT FOR: REPORT NO. 1
14427 SW Alfalfa Road
Powell Butte OR 97753
Policy or Policies to be issued: Liability Premium
ALTA RESIDENTIAL EXTENDED (LENDER ONLY) $825,000.00 $1,929.38 (ST)
ALTA 9, 8.1 and 116 INDORSEMENTS $100.00

SURVEY ELIMINATION $50.00

We arc prepared to issue ALTA (10/17/92) title insurance policy(ies) of First American Title Insurance
Company of Oregon, in the usual form and amounts above, insuring the title to the land described as
follows:
Located in CROOK COUNTY, OREGON:
See EXHIBIT “A” attached hereto
and dated as of October 17, 2006 at 8:00 A.M., title is vested in:
THE ROMAN CATHOLIC BISHOP of the DIOCESE of BAKER, INC.

The estate or interest in the land described or referred to in this Commitment and covered herein is:

FEE SIMPLE

150 NE COURT ST., PRINEVILLE, OR 97754 Phone (541)447-5181 Fax(541)447-3371
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Schedule B of the policy(ies) to be issued will contain the following gencral and special exceptions
unless removed prior to issuance:

GENERAL EXCEPTIONS:

6.

Taxes or assessments which are not shown as existing liens by the records of any taxing authority that !ev@s taxes
or assessments on real property or by the public records; proceedings by a public agency which may result in mxe_s
or assessmenis, or notices of such proceedings, whether or not shown by the records of such agency or by the public
records.

Facts, rights, interests or claims which are not shown by the public records but which could be ascertained by an
inspection of the land or by making inquiry of persons in possession thereof.

Easements, or claims of easement, not shown by the public records; reservations or exceptions in patenis or in Acts
authorizing the issuance thereof; water rights, claims or title fo warer.

Discrepancies, conflicts in boundary lines, shortage in area, encroachments or other facts which a correct survey
would disclose.

Any lien, or right to a lien, for services, labor, material, equipment rental or workers compensation lheretofore or
hereafter furnished, imposed by law and not shown by the public records.

Unpatented mining claims whether or not shown by the public records.

SPECIAL EXCEPTIONS:

e

1.

12.

13,

Taxcs, including the current fiscal year, not assessed because of Church exemption. If the cxempt
status is terminated under the Statutes prior to the date on which the assessment roll become the tax
rol) in the year in which said taxes werc assessed, the manner in which property is assessed may
change with change in ownership.

Reservations contained in Patents from the United States of Amcrica and in Deeds from the State of
Oregon.

Any liens and assessments that may result from the herein described property being within the
boundaries of the Central Oregon Irrigation District.

Existing rights of way for roads, highways, irrigation ditches, canals and pole lines.

Any right, interest or claim which may exist ot arise by reason of the following facts disclosed by
an inspection of said land.

a. The fact that a brick/ rock wall may be encroaching onto Alfalfa Road.

Parties in possession or claim the right to posscssion other than the vestee herein and that there are
no existing leases or tenancics.

Statutory liens for labor or material, including liens for contributions due to the State of Oregon for
unemployment compensation and for workers' compensation, which have now gained or hereafter
may gain priority over the lien of the insured mortgage, which liens do not now appear of record.

0079419 Page 2 of 4

Exhibit D
Page 50 of 60



B4/19/2887 14:52 5413882566 DIOCESE OF BAKER

NOTE: The above exceptions 12 & 13 will be deleted with the proper AmeriTitle affidavits. If
this loan is new construction, please contact your title officer.

PAGE

End of Exceptions

NOTE: The following deed affecting said land were recorded within Twenty-four (24) months of the
date of this report:

Grantor: Gary B. Andersen and Joyce L. Andersen, husband and wife
Grantce: The Roman Catholic Bishop of the Diocese of Baker, Inc.
Recorded: June 22, 2006

Microfilm No.: 2006-212322 (Records of Crook County, Oregon)

NOTE: We found no judgments from our search on The Roman Catholic Bishop of the Diocesc of
Baker, Inc.

This report is for the exclusive use of the partics herein shown and is preliminary to the issuance of a
title insurance policy and shall become void unless a policy is issucd and the full premium paid.

AmeriTitle
AL AP
By: ‘; ,%e oﬁ Ra{s}lgeg& '/\'f\
Title Oflicer
dr:kb

cc:  The Roman Catholic Bishop of the Diocese of Baker Inc
PO Box 5999
Bend, OR 97708

FAAEN]D***

"Superior Scrvice with Commitment and Respect for Customers and Employccs”

0079419 Page 3 of 4
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EXHIBIT “A”

0079419

Located in CROOK COUNTY, OREGON:

The Northeast quarter of the Northeast quarter (NE/4NE'4) of Section 20 in
Township 16 South, Range 14 East of the Willamette Meridian.

LESS the following described tract: Beginning at a point which is 28.93 feet South
and 19.83 fcet West of the Northeast comner of said Section 20, thence South 0°20'
East 200 feet, thence North 77°35' West 498.84 feet, thence North 03°14' East 120
feet, thence South 86°46' East 480 feet to the point of beginning.

A parcel of land lying in the Northcast quarter of the Northeast quarter (NEVANEY4)
of Scction 20 in Township 16 South, Range 14 East of the Willamette Mcridian,
Crook County, Oregon, and being a portion of the following described property:
That tract of land which was conveyed by that certain deed to State of Oregon, by
and through its State Highway Commission, recorded in Book 66, page 361 of
Crook County Record of Deeds. The said parcel being described as follows:

PAGE 12

Beginning on the East linc of said property at a point which is 88.93 feet South and

19.48 fect West of the Northeast corner of said Section 20; thence along the
boundary lines of said State property as follows: South 00°20' East 140 feet; North

77°35' West 498 .84 feet; North 03°14' East 120 feet and South 86°46' East 130 feet;

thence at right angles to the North line of said Statc property South 03°14' West 20
feet; thence South 80°20' East 355.97 feet to the point of beginning.

Page 4 of 4
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AFFIDAVIT AND INDEMNITY CONSTRUCTION
(Existing Conslruction)
Escrow No.

WHEREAS the undersigned Affiant (if more than onc, herein collcctively called the A ffiant) is the owner of the
land (the Land) described in that ccrtain Commitment for Title Insura nce issucd by AMERITITLE AND FIRST

e e —AM ERJCA-N{tthontpany}-mdcrNE}.-T-— = (the-Cormmitmercy, Tor an ALTA Owner's andor 1.oan Policy of

title insurance (the Policy or Policics),

AND WHEREAS, the Proposcd Insurcd(s) under said Commitment isfarc requesting, the Company to issuc its
Policy or Policics with Extended Coverage, and te delete therefrom the Geners! Fxecptions for rghts oc claims of
pariics in possession and varccorded lien rights,

AND WHERFEAS the Affant acknowledges that the Company would refrain from issuing said Policy or Policics
without showing said Genenl Exceptions in the absence of the represcntations, agrecments and undertakings
contatncd hercin,

Nothing contained hercin shall be construcd so as o obligate the Company to issuc said Policy or Policics
without showing said General Exceptions. However, should the Company do so, it may do so inpaitin reliance
upon the undertakings of the undersigned Affiant and the issuance of the Policy or Policies shall be the
consideration for the underakings contained herein.

NOW THEREFORI the Affiant, being first duly swom, deposes and says that

{. Said Land has been owned and/or occupicd by the Affiantfor  _  ycars and the Alfiant's cijoyment
thereof has beea peaceable and undisturbed

2. There arc no oral or writien leases, tenancics or other oceupancics, nor any rights of Mrst refusal or options to
purchasc said land, except (attach list, if necessary, and attachad copies of any wntten apacements: il none, stale
"NONE™"Y:

3. There are no contracts fos the aak ing of repaics or for new construction on said Land, nor are there any unpmd
bills or claims for labor or sevices peclormed or inaterial fAsenished or debivered duning the lasttwelve (17) months
lor alicrations, repair work ornew constmaction on said Land, including, site preparation, soil tests, site sUrveys,
demolition, ete., except (if nonc, state TNONE").

The Affianthereby agrees (1) to indemnify, protect, defend and save hamlbess the Company fiom aad against
any and all loss, costs, damages, and attorney's fees it may suffer, cxpend or meus undcr or by reason, or in
conscquence of or growing out of any such matters not identified hercin, and (2) to defend al the Alfiant's own costs
and charges in behalf of and for the proltectioo of the Company and of any paries insured oc who may be nsured
against toss by it under said Policy or Policies (but without prejudice to the right of the Company to defend at the
cxpense of the Affiant i( it so clects) any and cvery suit, aclion or procceding in which any such matters may be
asscricd or attempicd to be assericd, established or enforced with respect o said lond.

IN WITNESS HEREOF, the undersigned hashave exccuted this agreement this_ day of ,

Dated: .

SIGNED:

SIGNED:_ o

Statc of - . County of I____‘_ ) |
This instrument was acknowledged before me on . by,

" (Notary Public for

|
|
L4 T J Exhibit D !
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SURVEY AFFIDAVIT

Propedy dsmbed ja Preluninacy Titlc Repont &

i _The Amdcuigmd;-as%cmfﬁc—d‘mrﬂmmpcr(y, hereby warrants that Fwe are nol'awarc of any su rvey problems

such as anencroachument of fences, drivewaysor other improvements from adjoining property onto the above property
The undesigned further represent that they are not aware ofany boundary disputes with ownes of adjoining property .
The undersigned further represcot that they have no knowledge of any recorded cascrients or ghts of interests by
others to theabove propetynor arc they aware of any encroachment of improvements onto casements affecling this

propcrty.

If therce areany cxceptions to the above, plesse itemize. I there are no cxceplions, plcase so indicate:

JUis understond that this Affidavit is being cxeeuted to induce AMERITITLE to provide survey caverage to the
proposcd lender and that if survey problemsarise which would have been known fo the undersigned, AMERINITLE
may pursucillicgal remediesavailable to AMERITITLE against the partics signing this A ffidavit 1o [ccovey apy
losscs sustaed by AMERIMITLE by reasonofthe deletion of the sur vey exception on the eforesaid Morstgagee's
Policy of Titic Insurance.

Siate of
Count‘y ol'_'

This instrument was acknowldged before me on_ ;

————— i e —

(NotaryPublic for )y

My commission cxpices
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Crook County Administration 5414163891 1/1

OFFICIAL ORD OF DESCRIPTIONS OF RE ROPERTIES

OFF1 OF
P Vo - COUNTY ASSESSOR CROOK COUNTY, OREGON C?‘I;l ) {
:;P E ; E ] i TAX J AERIAL PHOTO
= : swcrion 20 rownssir 16 g, rance L4 gwom .
LoT BLOCK
NO. s NO, ADDITION cITY
INDENT RACH MEw O 3 LEGAL bESCRIPTION DATX e ASRES
PRl ot 2 6 E/_:'a 3 OF RNTAY [y uua| pacE REMAINING
NE NE}
Whitsett, Lyle & Wilma WM. 1-1-58 (70 (491| 40.00
74 1158
L'Ess Road 2.1_1 3?089
Code changed to 11 Vhh326 9/21/81
Whitsett, Lyle

DC {05-08-96 |[MF#127218
O'Neil, Tim WD |05-08-96 |[MF#1/27219
WD

ANDERSEN, GARY & JENSEN, JOY 052199 | MF14B68R

Andersen, Gary B. & Joyce L. etux BS |B-02-02 [MF17R707
well|12-04-03| MF185994 |
The Roman Catholic Bishop of the i
Diocese of Baker, Inc. WD | 6/22/06 MFR12322 |
|
BTATE PRINTING sSlsw
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" ALL WORK TO-CONFORM TO, TO. OREGON ADMINISTRATIVE RULES, GHAPFTER 340 WORK'
SHALL BE DONE BY PROPERTY OWNER OR BY LICENSED SEWAGE DISPOSAL SERVICE
" (MAKE NO_CHANGES: IN LOGA‘TION OR SPECIFICATIONS WITHOUT WRITTEN APPROVAL)

-

. SPEC]FICATIONS.. 4
EXPIRATION DATE 10/30/ o, . . TYPEOFSYSTEM - STD “Serint
/ﬂ@ J"‘% . =~ & She " . Deslgn Bewage Flwm?éaanonamgy
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1 et s
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As—BthDrawmg o - : - . v -
with Reference Loartions A g B e A,
' ) Lo o P <

Installer = 8‘*’m 3\&64, . é’?‘_mf IS e L -
Final lnsp Dats /a’Z ;a"'OO T I AT T N . ] ‘

) lnspactad By LﬁM % ~ . ; - . : ;

O tssued by Operation of Law N T 21l <P 2

[ Pre-cover inspaction waived ' By il 3

purstiant to OAR 340, . i s
. Dwision 71 -
» $. 2 v 3 25 5
x . - X ] u ‘ , - 7 -~ i : ; L. I1 - : : ) v X

£ sewage d:spusal systemn at the location tden‘uflad above' gl Ny “ -

lssuance of lhla Gertlhcate daes not cuqatttube a warranty or guarantas that thls on—sne dlaposal syatem will fl.lr)ctlon :ndafmltely

$ 155 00 » . DEPARTMENT OF ENWRDNMENTAL QUAL!TY . : s
D New Construction ~" Vg '- 1 E +Repair ma:] C!I‘ . D "Ou'.or' 3 < _q""'. : h
" Permit fssued To rgﬁﬂ_ﬂ.nd_iny_.lauaan_Andersen_‘Lﬁ_ "t 1 nn :
@ifP . Ownere Name t.otMmt [cahnty}
2L E 3 0/ 0
A Bd g tDn‘la issuad) :
L g RUSSELL, ‘F. HANSON, R s. . e N
s ® g "*  PERMITS ARE NOT TRANSFERABLE g 8 R

In acoordance with Orsgon Hewsed Sta.tute 454,865, this Certmcata 3 laausd as swdenca of saﬂafzwlory nump{etton of an on-site + . s

ko (Aur.nonzud sfgnature) _ “ (Title) vor o {Date) . ‘ {Officey™ - :
Y. i . . . a . - . . : - %
‘ 3 - " = - ‘. r (3
4 = . v - ' - X - * o :
DEQWO—i2t{R 1/64) .- o T . T . p
. , © '+ . 7. OFFICE COPY . *
FE Ay —— i ] R el B il e TN T 1 = X - i at
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P.@az
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Schwabe

February 7, 2024 D. Adam Smith

Admitted in Oregon and Colorado
D: 541-749-1759
asmith@schwabe.com

VIA E-MAIL

Will Van Vactor

Community Development Director
Crook County, Oregon
Will.VanVactor@crookcountyor.gov

RE: Request for Modification to County’s Permitting Process for Substance Use
Disorder Treatment Center at 14427 SW Alfalfa Rd, Powell Butte, OR 97753
Our File No.: 141868-281985

Dear Will:

As you know, our firm represents Sunshine Behavioral Health Group, LLC (“Applicant”), who
intends to apply for a modification of an approved conditional use permit (C-CU-2337-07) for
property located at 14427 SW Alfalfa Rd, Powell Butte, Oregon 97753 (the “Property”) to allow
a substance use disorder (“SUD”) treatment center at the Property. Based on the recommendations
of County staff, Applicant is bifurcating its CUP application and the request described herein for
a reasonable accommodation/modification to the County’s process for rendering a permit decision
on that application.

For context, Applicant is proposing to use the existing facilities at the Catholic Diocese of Baker’s
Cascade View Retreat Center to provide treatment to no more than 100 individuals suffering from
SUD. The existing CUP for the Property, approved in 2007, assumes eight full-time and eight
part-time Diocesan staff, an office and part-time residence for the bishop, meeting rooms and
conference centers for up to 225 people, summer camp facilities, and cabins and RV parking for
summer camp use. Applicant intends to modify these facilities to provide temporary housing for
no more than 100 people as opposed to providing camping and RV facilities. Applicant’s proposed
use of the Property will be less intensive on any given day than the previous facility and impacts
will be spread out over the course of the year, as opposed to being concentrated under the existing
use.

With this background in mind, Applicant submits this request for a reasonable
accommodation/modification to the approval process to modify a CUP. SUD centers often face
community opposition based on the neighboring community’s concerns about the residents living
in the facilities. However, as we previously discussed, persons recovering from drug and alcohol
addiction are protected from housing discrimination by the Americans with Disabilities Act
(“ADA”) and the Federal Fair Housing Amendments Act (“FHAA”). The FHAA and ADA allow
local governments to grant reasonable accommodations/modifications to policies, practices, and

360 SW Bond Street, Suite 500 | Bend, OR 97702 | M 541-749-4044 | F 541-330-1153 | schwabe.com
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Crook County
February 7, 2024

services when necessary to provide equal housing opportunities to individuals with disabilities.'
Given the protections afforded by the ADA and FHAA, Applicant requests a reasonable
accommodation/modification to the County’s process for rendering a decision on our upcoming
application. Instead of the typical method of processing such an application, which we understand
requires Planning Commission approval, Applicant requests that the County process its application
administratively, with any appeal of that administrative decision then being heard by the County
Court.

1. The County Should Grant Applicant’s Request for a Reasonable
Accommodation / Modification under the FHAA and ADA.

Crook County Code (“CCC”) requires the County to “hold a public hearing on any proposed * *
* modification after giving notice to the permittee and other affected persons.” CCC
18.172.100(3). Applicant requests a reasonable accommodation/modification to allow an
administrative approval of a modification to the existing CUP for the property. Pursuant to CCC
18.172.015(1), most land use decisions issued by Crook County are first decided by the
Community Development Director with any appeal then going before the Planning Commission.
The process outlined in CCC 18.172.100 is an exception to that general rule. Nonetheless, in this
case that exceptional process could result in neighboring landowners introducing extraneous
information that could ultimately lead to a discriminatory decision not based on applicable
approval criteria, thereby exposing the County to ADA/FHAA litigation. For example, in Malheur
County, neighbors used the conditional use permitting process to keep a residential home for
disabled occupants from operating by erroneously arguing that the permit applicant was opening
a home for sex offenders. Rise, Inc. v. Malheur County, 2012 US Dist LEXIS 449944 at * (D Or,
Feb 13, 2012). The conditional use permit was eventually denied by the Malheur County planning
commission, and the plaintiff in the matter sued the County under the ADA and FHAA. The fact
pattern in Rise, Inc. v. Malheur County is readily distinguishable, but the case nonetheless provides
an illustration of the limitations of the traditional land use system to address ADA and FHAA
issues.

Differing from employment law or with regard to government facilities, many local governments
struggle with the interplay between federal FHAA/ADA requirements and local land use

! Under the FHAA, a “reasonable accommodation” is generally understood as a change to a rule, policy, procedure,
or service.” 42 U.S.C. § 3601 et seq. Courts have further described that “[t]he FHAA requires a reasonable
accommodation to zoning rules when necessary to afford a handicapped person the ‘equal opportunity’ to obtain
housing.” See, e.g., Wisconsin Community Services, Inc. v. City of Milwaukee, 465 F3d 737, 745 (7th Cir 20006).

Differing from the FHAA, Title II of the ADA does not contain specific provisions requiring “reasonable
accommodations” or “reasonable modifications.” However, courts regularly defer to the ADA implementing
regulations which require “reasonable modifications in policies, practices, or procedures * * *.”” [d. at 751 (citing 28
CFR § 35.130(b)(7).

Courts often intertwine the terms “reasonable accommodation” under the FHAA and “reasonable modification”
under the ADA. See, e.g., McGary v. City of Portland, 386 F3d 1259 (9th Cir 2004). Accordingly, this letter uses
the term “reasonable accommodation/modification” throughout.

360 SW Bond Street, Suite 500 | Bend, OR 97702 | M 541-749-4044 | F 541-330-1153 | schwabe.com Page 2
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provisions, and case law can be hard to find with courts often even confusing the two
aforementioned federal statutes. Specifically because the FHAA/ADA case law is so varied, the
federal government has promulgated several advisory documents. We recommend reviewing the
Joint Statement of the Department of Housing and Urban Development and the Department of
Justice: State and Local Land Use Laws and Practices and the Application of the Fair Housing
Act, November 10, 2016 (“Joint Statement”). Questions 22 and 24 of the above-cited Joint
Statement directly address the process issues raised in this letter:

Question 22: “Where a local land use or zoning code contains specific procedures for
seeking a departure from the general rule, courts have decided that the procedures should
ordinarily be followed. If no procedure is specified, or if the procedure is unreasonably
burdensome or intrusive or involves significant delays, a request for a reasonable
accommodation may, nevertheless be made in some other way * * *.”

Question 24: “A local government has an obligation to provide prompt responses to
reasonable accommodation requests, whether or not a formal reasonable accommodation
procedure exists. A local government’s undue delay in responding to a reasonable
accommodation request may be deemed a failure to provide a reasonable accommodation.”

In this particular case, a Planning Commission proceeding on Applicant’s land use application
could lead to an “undue delay” because any appeal of the Planning Commission’s decision would
then go before the County Court. Even if many land use applications are appropriately adjudicated
by the Planning Commission, exceptions should be made for those applications that are truly
unique. Applicant’s anticipated application is one such example because it is, in essence, a request
to set aside certain CCC provisions in a manner contemplated by federal ADA and FHAA statutes
to ensure that some of our community’s most disenfranchised members receive the services they
desperately need. Rather than being adjudicated by Planning Commissioners whose purview is
purposely narrow, the inherent policy choices invoked by Applicant’s upcoming application are
best answered directly by Crook County staff and then the County’s duly elected officials.

A. FHAA Reasonable Accommodations/Modification Are Appropriate in
this Case

A local government commits discrimination under section 3604(f)(3)(B) of the FHAA if it refuses
“to make reasonable accommodations in rules, policies, practices, or services, when such
accommodations may be necessary to afford [the disabled] equal opportunity to use and enjoy a
dwelling.” Gamble v. City of Escondido, 104 F3d 300, 307 (9th Cir 1997). A dwelling is defined
as “any building, structure, or portion thereof which is occupied as, or designed or intended for
occupancy as, a residence by one or more families, and any vacant land which is offered for sale
or lease for the construction or location thereon of any such building, structure, or portion thereof.”
42 U.S.C. § 3602(b). Group homes, such as those used for drug and alcohol recovery, are
considered “dwellings” under the FHAA. 42 U.S.C. § 3602(b); Schwarz v. City of Treasure Island,
544 F3d 1201, 1213-16 (11th Cir. 2008) (defining halfway houses as “dwellings” under the
FHAA); Lakeside Resort Enters., LP v. Bd. of Supervisors of Palmyra Twp., 455 F3d 154, 160 (3d
Cir. 2006) (defining drug and alcohol treatment centers as “dwellings” under the FHAA); Pacific
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Shores v. City of Newport Beach, 730 F3d at 1157 (defining group homes for individuals
recovering from alcohol addiction as “dwellings”).

A state or local government violates the FHAA by failing to grant a reasonable accommodation
request if

“(1) [the applicant] suffers from a handicap as defined by the FHAA; (2) the
[County] knew or reasonably should have known of [the applicant’s] handicap; and
(3) accommodation of the handicap *may be necessary’ to afford [the applicant] an
equal opportunity to use and enjoy their dwelling.”

McGary v. City of Portland, 386 F3d 1259, 1261-62 (9th Cir 2004) (quoting Giebeler v. M & B
Assocs., 343 F3d 1143, 1147 (9th Cir 2003)).

As discussed below, Applicant’s request meets the criteria for the County to grant Applicant’s
reasonable accommodation request.

1) The Applicant’s clients suffer from a handicap as defined by the
FHAA.

Applicant is making this accommodation/modification request on behalf of its current and future
residents with disabilities. Persons recovering from drug and/or alcohol addiction are defined as
“persons with disabilities” under the ADA and FHAA. See City of Edmonds v. Washington State
Bldg. Code Council, 18 F3d 802, 803, 804 (9th Cir.1994); Pac. Shores Properties, LLC v. City of
Newport Beach, 730 F3d 1142, 1156-57 (9th Cir. 2013); Hernandez v. Hughes Missile Systems
Co., 362 F.3d 564, 568 (9th Cir.2004); 42 U.S.C. § 3602(h); 42 U.S.C. § 12132. Therefore, this
criterion is met.

2) The local government knew or reasonably should have known of
the handicap.

Based on this correspondence and the forthcoming application, the County now knows (or
reasonably should know) that the Applicant’s proposed facility will serve a population with a
disability. This application concerns utilizing existing facilities on the Property for the Applicant’s
SUD treatment center. Therefore, this criterion is met.

Q) The accommodation of the handicap may be necessary to afford
the Applicant an equal opportunity to use and enjoy their dwelling.

As discussed above, group homes are considered dwellings under the FHAA.
An accommodation is reasonable under the FHAA “when it imposes no fundamental alterations

in the nature of the program or undue financial or administrative burdens.” Myers v. Highlands at
Vista Ridge Homeowners Ass'n, Inc., 6:20-CV-00562-MK, 2022 WL 4452414, at *23 (D Or Sept
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8, 2022), report and recommendation adopted, 6:20-CV-00562-MK, 2022 WL 4447495 (D Or
Sept 23, 2022) (quoting Giebeler, 343 F.3d at 1157 (citations and quotation marks omitted)).

Some burdens “may be more subjective and require . . . [an] . . . appreciati[on of] the intangible
but very real human costs associated with the disability in question.” Valencia v. City of
Springfield, Illinois, 883 F3d 959, 968 (7th Cir 2018), citing Wisconsin Cmty. Servs., Inc. v. City
of Milwaukee, 465 F3d 737, 752 (7th Cir 2006). This refers to “those intangible values of
community life that are very important if that community is to thrive and is to address the needs
of its citizenry.” Id. “Whether the requested accommodation is necessary requires a ‘showing that
the desired accommodation will affirmatively enhance a disabled plaintiff's quality of life by
ameliorating the effects of the disability.”” Id. (citing Dadian v. Vill. of Wilmette, 269 F.3d 831,
838 (7th Cir. 2001) (quoting Bronk v. Ineichen, 54 ¥.3d 425, 429 (7th Cir. 1995)). “In other words,
[applicants] must show that without the required accommodation they will be denied the equal
opportunity to live in a residential neighborhood.” Oconomowoc Residential Programs v. City of
Milwaukee, 300 F3d 775, 784 (7th Cir 2002). In the context of a zoning waiver, “‘equal
opportunity’ means the opportunity to choose to live in a residential neighborhood.” /d.

Allowing Applicant’s modification application to be considered administratively is necessary to
provide individuals suffering from SUD with a treatment center in Central Oregon, and Crook
County in particular. Without the accommodation, the upcoming application is at greater risk of
being inappropriately denied. Although presumably experts in CCC provisions and land use
matters germane to Crook County, it is unlikely that the Planning Commission equally understands
the authority granted to the County by the ADA and FHAA or the County’s obligation to comply
with those federal laws. If the upcoming application is denied, then Applicant will clearly be
unable to provide necessary services at the existing and approved community center to disabled
individuals seeking SUD treatment in a location of their choosing.

Further, Applicant’s request does not fundamentally alter the County’s operations and imposes no
undue financial or administrative burdens on the County. As previously noted, the County
regularly processes land use permits administratively and is equipped with staff sufficient to
review and decide on this application. Additionally, the County Court regularly hears land use
appeals and is well-equipped to do so in this instance. Therefore, no administrative or financial
burden would exist as a result of Applicant’s reasonable accommodation/modification request. As
such, this criterion is met.

B. An ADA Reasonable Accommodation/Modification is Appropriate in This
Case.

Like the FHAA, the ADA “provides a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1). The
definition of a disability under the ADA is substantively identical to that in the FHAA: “[t]he term
‘disability’ means, with respect to an individual — (A) a physical or mental impairment that
substantially limits one or more major life activities of such individual; (B) a record of such an
impairment; or (C) being regarded as having such an impairment [].” 42 U.S.C. § 12102(1). Under
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the ADA, the County impermissibly fails to approve a reasonable accommodation/modification
when

(1) [the applicant] “is an individual with a disability”; (2) [the applicant] “is
otherwise qualified to participate in or receive the benefit of some public entity’s
services, programs, or activities”; (3) [the applicant] “was either excluded from
participation in or denied the benefits of the public entity’s services, programs, or
activities, or was otherwise discriminated against by the public entity”; and (4)
“such exclusion, denial of benefits, or discrimination was by reason of [the
applicant’s] disability.”

McGary, 386 F3d at 1265 (quoting Thompson v. Davis, 295 F3d 890, 895 (9th Cir 2002)). Each
of these factors are addressed below.

(1)  The Applicant is an individual with a disability.

Persons recovering from drug and/or alcohol addiction are defined as “persons with disabilities”
under the ADA. Hernandez v. Hughes Missile Systems Co., 362 F.3d 564, 568 (9th Cir. 2004).
Therefore, this criterion is met.

2) The Applicant is otherwise qualified to participate in or receive the
benefit of some public entity’s services, programs, or activities.

SUD treatment centers, such as the Applicant’s proposed facility, are a public concern and
regulated by the government to ensure proper execution and care. Any property owner in Crook
County may submit a land use application to improve their property. Therefore, Applicant is
qualified to participate in or receive the benefit of the County’s services.

(3) The Applicant was either excluded from participation in or denied
the benefits of the public entity’s services, programs, or activities,
or was otherwise discriminated against by the public entity. Such
exclusion, denial of benefits, or discrimination was by reason of the
Applicant’s disability.

As with the FHAA, “under the ADA, a public entity must reasonably accommodate a qualified
individual with a disability by making changes in rules, policies, practices, or services when
needed.” Oconomowoc Residential Programs, Inc., 300 F3d at 784; see also 28 C.F.R. §
35.130(b)(7) (stating in regulations interpreting Title II of the ADA, “[a] public entity shall make
reasonable modifications in policies, practices, or procedures when the modifications are necessary
to avoid discrimination on the basis of disability, unless the public entity can demonstrate that
making the modifications would fundamentally alter the nature of the service, program or
activity”). The “‘reasonable accommodation’ provision prohibits the enforcement of zoning
ordinances and local housing policies in a manner that denies people with disabilities access to
housing on par with that of those who are not disabled.”” Id. at 783 (quoting Hovsons, Inc. v.
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Township of Brick, 89 F3d 1096, 1104 (3d Cir 1996)). As discussed above, insisting that
Applicant’s upcoming application be decided by the Planning Commission increases the risk of
the application being inappropriately denied because such a forum provides an opportunity for
opposing parties to provide overtly discriminatory testimony as occurred in Rise, Inc. v. Malheur
County. Additionally, it can be presumed that the Planning Commission lacks the understanding
of the County’s obligations under the ADA and FHAA. Should discriminatory information form
the basis of the County’s denial of the upcoming application, the County will have denied
individuals suffering from SUD the opportunity to choose to live in a neighborhood of their choice.
Oconomowoc Residential Programs, 300 F3d at 784.

CONCLUSION

For the reasons states above and pursuant to the FHAA and ADA, the County should grant
Applicant’s request for a reasonable accommodation/modification altering the process the
County uses to consider the upcoming application to modify an existing conditional use permit
for the subject Property.

Thank you for considering our request. We look forward to continuing to work with the County
to provide necessary substance use disorder treatment at the uniquely situated Property.

Sincerely,

o

/ 3 )" .‘ / <~_.4’7—\._
([ L=<
D. Adam Smith
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Crook County Counsel’s Office

Mailing Address: 300 NE Third St., Prineville, OR 97754 ® Phone: 541-416-3919
Physical Address: 305 NE 3+ St., Prineville, OR 97754 ® Fax: 541-447-6705
oy
iR
February 23, 2024

Via USPS and email to asmith@schwabe.com

Adam Smith

Schwabe, Williamson & Wyatt
360 SW Bond Street, Ste. 500
Bend, OR 97702

Re: Sunshine Behavioral Health Group, LLC’s Procedural Accommodation
Request
Our file: Comm. Dev. 77

Dear Adam:

The Crook County Court considered your procedural accommodation request for the
conditional use modification application of Sunshine Behavioral Health Group, LLC and
existing permit C-CU-2337-07, relating to property located at 14427 SW Alfalfa Rd, Powell
Butte, Oregon 97753 (the “request™). After a review of the documentation provided, the
County Court approved the request to except the initial public hearing requirement of Crook
County Code 18.172.100 for this application as a reasonable accommodation under the Fair
Housing Amendments Act and Title II of the Americans with Disabilities Act.

The County Court has directed the Planning Director to process the application under CCC
18.172.060, with the assistance of County Counsel. Moreover, the County Court has directed
that the County Court will act as the reviewing authority of the Planning Director’s decision
on the application, with any subsequent request for a hearing to be heard de novo.

Please proceed with your client when ready and contact Planning Director Will Van Vactor
should you have any questions.

Sincerely,

Lafrc ———

John Eisler
Crook County Asst. Counsel

CC: County Court
Planning Director
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March 1, 2024

Crook County Community Development
300 NE 3rd St, Room 12

Prineville, OR 97754
plan@crookcountyor.gov

Re: Application for a Modification of C-CU-2337-07; Farm Impacts Analysis

Dear Commissioners,

| own and manage a hay farm in Tumalo and a cattle ranch in Grant County and | am also a land
use attorney. Ranching has always been an integral part of my life. | studied agricultural sciences at
Oregon State University, and | lived and worked on ranches and farms throughout my life. Based on my
experience with farms and ranches in Oregon, | provide this letter discussing the potential impacts that
the proposed modification application may have on farm uses occurring in the surrounding area.

Sunshine Behavioral Health, LLC (the "Applicant") is proposing to modify Conditional Use Permit
C-CU-2337-07 (the “CUP”) approved for the subject property in 2007. The subject property is
approximately 37.89 acres in size, it is zoned Exclusive Farm Use Powell Butte Area (EFU-3), and it is
identified as Map and Taxlot 16142000-00100-2063. This farm impacts analysis addresses the potential
impacts that the proposed modification of the CUP may have on farm uses occurring on other properties
in the surrounding area. Based on a review of the subject property and surrounding area, as well as my
experience with local farms and ranches, the proposed modification will likely result in the same, if not
less, impacts on surrounding farm uses.

Area Land Uses

A study of all properties in the area surrounding the subject property was performed with a
focus on properties within one mile of the subject property. The subject property is within the Exclusive
Farm Use EFU-3 Zone applicable to the Powel Butte Area. The majority of the land surrounding the
subject property is also zoned EFU-3, primarily consisting of farm and ranch tracts. A number of smaller
residential properties, zoned R10 and R5, are located to the east of the subject property. Brassada Ranch
destination resort is located approximately 1.2 miles to the southeast. Large tracts of BLM land lie to the
west and south of the subject property.

Farm uses occurring in the area primarily consist of hay and grain crop production and livestock
production. Private farm parcels in the area range in size from approximately 5 acres to 310 acres. Most
of the farm parcels are developed with dwellings and other structures typically associated with farm
uses.

Potential Impacts to Farm Uses

The potential impacts of any proposed nonfarm use within the EFU zone could include (1) visual
impacts, such as outdoor lighting or glare, (2) auditory impacts, such as increased noise or outdoor
music, (3) traffic impacts, such as increased traffic that impacts movement of farm equipment or dust
from increased use of unpaved roads, (4) trespass onto farmlands, typically due to an increase number
of people in the area and the increased potential that people may drive or walk onto nearby farmlands
either accidentally or intentionally, as well as the potential for garbage to trespass onto farmlands, and
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(5) complaints against farm practices, such as complaints against herbicide or pesticide use on nearby
farmlands, or complaints against smoke, dust, or smells generated by farm uses.

Proposed modifications to the use of the subject property

The existing Conditional Use Permit C-CU-2337-07 associated with the subject property was
approved in 2007. The CUP approved a number of uses, structures, and facilities on the subject property,
such as a chapel (church), a Catholic Community Center with camping facilities (retreat and gathering
center), and a Bishop's manse (replacement dwelling). The existing conference center and summer camp
facilities approved under the CUP currently support eight full-time staff, eight part-time staff, and up to
225 over-night visitors. Currently, the existing structures and facilities include a main residence, staff
housing, duplex cabins, a shop, and a seven-space RV park.

Under the proposed modification of the CUP, the applicant would use the existing facilities to
operate a substance use disorder (“SUD”) treatment center on the subject property. The SUD treatment
center will support 75 total employees spread across three shifts (with 30 employees typically on site
from 6:00 am to 10:00 pm daily) and serve approximately 100 to 130 clients at any one time.
Additionally, the applicant proposes to replace the seven RV spaces in the existing RV park with small
cabins.

Farm Impacts of the Proposed Modification

The existing facilities and proposed nonfarm uses will be concentrated in the center and on the
north and east sides of the property. This layout provides an exceptionally large buffer space between
surrounding farmland and areas of the subject property where nonfarm uses will occur. The buffer space
in this case is sufficiently large to even accommodate additional structures in the future if the property
owner elected to pursue additional permits allowing the nonfarm uses to expand. Continuing to
concentrate nonfarm uses in a manner preserving this buffer space will continue to reduce potential
impacts to surrounding farm uses.

The only physical alteration to the subject property contemplated at this time will be the
replacement of a seven-space RV park with small cabins. Replacing the RV spaces with cabins, if
anything, will reduce the traffic impact on surrounding farm uses because farm-related traffic will not be
impacted by slow moving RVs traveling to and from the subject property. Replacing the RV spaces with
cabins will also reduce the visual impacts associated with the property since the cabins will be similar in
appearance to other structures typically found in the EFU zone and will not be bright white like most
RVs. There are no other visual impacts that are likely to result from the proposed modification.

The Applicant is proposing a SUD treatment facility which will be a place for its clients to receive
therapy and other clinical treatment. As such, the proposed use will not introduce loud noises or
outdoor music to the area. Therefore, the proposed modification is not likely to result in auditory
impacts to surrounding farm uses.

The proposed modification will reduce the total number of individuals using the facilities on the
subject property. Treatment center clients will typically reside at the property for approximately one to
three months. During their treatment, clients will stay at the property each day and night, with
occasional group trips away from the subject property. The Applicant will transport clients to and from
the subject property in groups using its own vehicles which will further reduce the traffic associated with
the proposed modification. Due to less individuals using the subject property facilities and the Applicant

Exhibit F
Page 2 of 3



arranging transportation of its clients in groups, the proposed modification is likely to result in less traffic
impact to surrounding farm uses than the traffic impacts associated with the current use.

Under the proposed modification, there is little to no chance that the proposed use will result in
trespass onto farmland. As noted above, the Applicant will transport clients to and from the subject
property which will reduce the chances that visitors would mistakenly drive onto nearby farm properties.
Additionally, the facility will be easy for drivers to find since it is clearly visible from Alfalfa Road, the
property has a dedicated right turn lane, and the entrance to the property will be clearly marked.
Likewise, there is little to no chance that treatment center clients will trespass onto nearby farmland
since the clients will be under close supervision of staff at all times.

For these reasons the proposed modification will likely result in the same, if not less, impacts on
surrounding farm uses compared to impacts associated with the current uses permitted under the CUP.
If you have any questions, please feel free to contact me.

Sincerely,

Ko (amaplecl

Rand Campbell
Hopper LLC — Hopper Ranch
Back Forty LLC — Back Forty Hay Farm

randcampbelllaw@gmail.com
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
OFFICE OF FAIR HOUSING AND EQUAL OPPORTUNITY

U.S. DEPARTMENT OF JUSTICE
CIVIL RIGHTS DIVISION

Washington, D.C.
November 10, 2016

JOINT STATEMENT OF THE DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT AND THE DEPARTMENT OF JUSTICE

STATE AND LOCAL LAND USE LAWS AND PRACTICES AND THE APPLICATION
OF THE FAIR HOUSING ACT

INTRODUCTION

The Department of Justice (“DOJ”) and the Department of Housing and Urban
Development (“HUD”) are jointly responsible for enforcing the Federal Fair Housing Act (“the
Act”),! which prohibits discrimination in housing on the basis of race, color, religion, sex,
disability, familial status (children under 18 living with a parent or guardian), or national origin.
The Act prohibits housing-related policies and practices that exclude or otherwise discriminate
against individuals because of protected characteristics.

The regulation of land use and zoning is traditionally reserved to state and local
governments, except to the extent that it conflicts with requirements imposed by the Fair
Housing Act or other federal laws. This Joint Statement provides an overview of the Fair
Housing Act’s requirements relating to state and local land use practices and zoning laws,
including conduct related to group homes. It updates and expands upon DOJ’s and HUD’s Joint

! The Fair Housing Act is codified at 42 U.S.C. 88 3601-19.
% The Act uses the term “handicap” instead of “disability.” Both terms have the same legal meaning. See Bragdon
v. Abbott, 524 U.S. 624, 631 (1998) (noting that the definition of “disability” in the Americans with Disabilities Act
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Statement on Group Homes, Local Land Use, and the Fair Housing Act, issued on August 18,
1999. The first section of the Joint Statement, Questions 1-6, describes generally the Act’s
requirements as they pertain to land use and zoning. The second and third sections, Questions 7—
25, discuss more specifically how the Act applies to land use and zoning laws affecting housing
for persons with disabilities, including guidance on regulating group homes and the requirement
to provide reasonable accommodations. The fourth section, Questions 26—27, addresses HUD’s
and DOJ’s enforcement of the Act in the land use and zoning context.

This Joint Statement focuses on the Fair Housing Act, not on other federal civil rights
laws that prohibit state and local governments from adopting or implementing land use and
zoning practices that discriminate based on a protected characteristic, such as Title Il of the
Americans with Disabilities Act (“ADA”),® Section 504 of the Rehabilitation Act of 1973
(“Section 504™),* and Title VI of the Civil Rights Act of 1964.> In addition, the Joint Statement
does not address a state or local government’s duty to affirmatively further fair housing, even
though state and local governments that receive HUD assistance are subject to this duty. For
additional information provided by DOJ and HUD regarding these issues, see the list of
resources provided in the answer to Question 27.

Questions and Answers on the Fair Housing Act and
State and Local Land Use Laws and Zoning

1. How does the Fair Housing Act apply to state and local land use and zoning?

The Fair Housing Act prohibits a broad range of housing practices that discriminate
against individuals on the basis of race, color, religion, sex, disability, familial status, or national
origin (commonly referred to as protected characteristics). As established by the Supremacy
Clause of the U.S. Constitution, federal laws such as the Fair Housing Act take precedence over
conflicting state and local laws. The Fair Housing Act thus prohibits state and local land use and
zoning laws, policies, and practices that discriminate based on a characteristic protected under
the Act. Prohibited practices as defined in the Act include making unavailable or denying
housing because of a protected characteristic. Housing includes not only buildings intended for
occupancy as residences, but also vacant land that may be developed into residences.

is drawn almost verbatim “from the definition of “handicap’ contained in the Fair Housing Amendments Act of
1988”). This document uses the term “disability,” which is more generally accepted.

$42u.s.C. 812132,
429U.5.C. § 794.
% 42 U.S.C. § 2000d.
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2. What types of land use and zoning laws or practices violate the Fair Housing Act?

Examples of state and local land use and zoning laws or practices that may violate the
Act include:

e Prohibiting or restricting the development of housing based on the belief that the
residents will be members of a particular protected class, such as race, disability,
or familial status, by, for example, placing a moratorium on the development of
multifamily housing because of concerns that the residents will include members
of a particular protected class.

e Imposing restrictions or additional conditions on group housing for persons with
disabilities that are not imposed on families or other groups of unrelated
individuals, by, for example, requiring an occupancy permit for persons with
disabilities to live in a single-family home while not requiring a permit for other
residents of single-family homes.

e Imposing restrictions on housing because of alleged public safety concerns that
are based on stereotypes about the residents’ or anticipated residents’ membership
in a protected class, by, for example, requiring a proposed development to provide
additional security measures based on a belief that persons of a particular
protected class are more likely to engage in criminal activity.

e Enforcing otherwise neutral laws or policies differently because of the residents’
protected characteristics, by, for example, citing individuals who are members of
a particular protected class for violating code requirements for property upkeep
while not citing other residents for similar violations.

e Refusing to provide reasonable accommodations to land use or zoning policies
when such accommodations may be necessary to allow persons with disabilities
to have an equal opportunity to use and enjoy the housing, by, for example,
denying a request to modify a setback requirement so an accessible sidewalk or
ramp can be provided for one or more persons with mobility disabilities.

3. When does a land use or zoning practice constitute intentional discrimination in
violation of the Fair Housing Act?

Intentional discrimination is also referred to as disparate treatment, meaning that the
action treats a person or group of persons differently because of race, color, religion, sex,
disability, familial status, or national origin. A land use or zoning practice may be intentionally
discriminatory even if there is no personal bias or animus on the part of individual government
officials. For example, municipal zoning practices or decisions that reflect acquiescence to
community bias may be intentionally discriminatory, even if the officials themselves do not
personally share such bias. (See Q&A 5.) Intentional discrimination does not require that the
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decision-makers were hostile toward members of a particular protected class. Decisions
motivated by a purported desire to benefit a particular group can also violate the Act if they
result in differential treatment because of a protected characteristic.

A land use or zoning practice may be discriminatory on its face. For example, a law that
requires persons with disabilities to request permits to live in single-family zones while not
requiring persons without disabilities to request such permits violates the Act because it treats
persons with disabilities differently based on their disability. Even a law that is seemingly
neutral will still violate the Act if enacted with discriminatory intent. In that instance, the
analysis of whether there is intentional discrimination will be based on a variety of factors, all of
which need not be satisfied. These factors include, but are not limited to: (1) the “impact” of the
municipal practice, such as whether an ordinance disproportionately impacts minority residents
compared to white residents or whether the practice perpetuates segregation in a neighborhood or
particular geographic area; (2) the “historical background” of the action, such as whether there is
a history of segregation or discriminatory conduct by the municipality; (3) the “specific sequence
of events,” such as whether the city adopted an ordinance or took action only after significant,
racially-motivated community opposition to a housing development or changed course after
learning that a development would include non-white residents; (4) departures from the “normal
procedural sequence,” such as whether a municipality deviated from normal application or
zoning requirements; (5) “substantive departures,” such as whether the factors usually considered
important suggest that a state or local government should have reached a different result; and (6)
the “legislative or administrative history,” such as any statements by members of the state or
local decision-making body.®

4. Can state and local land use and zoning laws or practices violate the Fair Housing
Act if the state or locality did not intend to discriminate against persons on a
prohibited basis?

Yes. Even absent a discriminatory intent, state or local governments may be liable under
the Act for any land use or zoning law or practice that has an unjustified discriminatory effect
because of a protected characteristic. In 2015, the United States Supreme Court affirmed this
interpretation of the Act in Texas Department of Housing and Community Affairs v. Inclusive
Communities Project, Inc.” The Court stated that “[t]hese unlawful practices include zoning
laws and other housing restrictions that function unfairly to exclude minorities from certain
neighborhoods without any sufficient justification.”

b vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265-68 (1977).
! ___US. _ ,135S. Ct. 2507 (2015).
% 1d. at 2521-22.
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A land use or zoning practice results in a discriminatory effect if it caused or predictably
will cause a disparate impact on a group of persons or if it creates, increases, reinforces, or
perpetuates segregated housing patterns because of a protected characteristic. A state or local
government still has the opportunity to show that the practice is necessary to achieve one or more
of its substantial, legitimate, nondiscriminatory interests. These interests must be supported by
evidence and may not be hypothetical or speculative. If these interests could not be served by
another practice that has a less discriminatory effect, then the practice does not violate the Act.
The standard for evaluating housing-related practices with a discriminatory effect are set forth in
HUD’s Discriminatory Effects Rule, 24 C.F.R § 100.500.

Examples of land use practices that violate the Fair Housing Act under a discriminatory
effects standard include minimum floor space or lot size requirements that increase the size and
cost of housing if such an increase has the effect of excluding persons from a locality or
neighborhood because of their membership in a protected class, without a legally sufficient
justification. Similarly, prohibiting low-income or multifamily housing may have a
discriminatory effect on persons because of their membership in a protected class and, if so,
would violate the Act absent a legally sufficient justification.

5. Does a state or local government violate the Fair Housing Act if it considers the
fears or prejudices of community members when enacting or applying its zoning or
land use laws respecting housing?

When enacting or applying zoning or land use laws, state and local governments may not
act because of the fears, prejudices, stereotypes, or unsubstantiated assumptions that community
members may have about current or prospective residents because of the residents’ protected
characteristics. Doing so violates the Act, even if the officials themselves do not personally
share such bias. For example, a city may not deny zoning approval for a low-income housing
development that meets all zoning and land use requirements because the development may
house residents of a particular protected class or classes whose presence, the community fears,
will increase crime and lower property values in the surrounding neighborhood. Similarly, a
local government may not block a group home or deny a requested reasonable accommodation in
response to neighbors’ stereotypical fears or prejudices about persons with disabilities or a
particular type of disability. Of course, a city council or zoning board is not bound by everything
that is said by every person who speaks at a public hearing. It is the record as a whole that will
be determinative.
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6. Can state and local governments violate the Fair Housing Act if they adopt or
implement restrictions against children?

Yes. State and local governments may not impose restrictions on where families with
children may reside unless the restrictions are consistent with the “housing for older persons”
exemption of the Act. The most common types of housing for older persons that may qualify for
this exemption are: (1) housing intended for, and solely occupied by, persons 62 years of age or
older; and (2) housing in which 80% of the occupied units have at least one person who is 55
years of age or older that publishes and adheres to policies and procedures demonstrating the
intent to house older persons. These types of housing must meet all requirements of the
exemption, including complying with HUD regulations applicable to such housing, such as
verification procedures regarding the age of the occupants. A state or local government that
zones an area to exclude families with children under 18 years of age must continually ensure
that housing in that zone meets all requirements of the exemption. If all of the housing in that
zone does not continue to meet all such requirements, that state or local government violates the
Act.

Questions and Answers on the Fair Housing Act and
Local Land Use and Zoning Regulation of Group Homes

7. Who qualifies as a person with a disability under the Fair Housing Act?

The Fair Housing Act defines a person with a disability to include (1) individuals with a
physical or mental impairment that substantially limits one or more major life activities; (2)
individuals who are regarded as having such an impairment; and (3) individuals with a record of
such an impairment.

The term “physical or mental impairment” includes, but is not limited to, diseases and
conditions such as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, HIV infection,
developmental disabilities, mental illness, drug addiction (other than addiction caused by current,
illegal use of a controlled substance), and alcoholism.

The term “major life activity” includes activities such as seeing, hearing, walking
breathing, performing manual tasks, caring for one’s self, learning, speaking, and working. This
list of major life activities is not exhaustive.

Being regarded as having a disability means that the individual is treated as if he or she
has a disability even though the individual may not have an impairment or may not have an
impairment that substantially limits one or more major life activities. For example, if a landlord
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refuses to rent to a person because the landlord believes the prospective tenant has a disability,
then the landlord violates the Act’s prohibition on discrimination on the basis of disability, even
if the prospective tenant does not actually have a physical or mental impairment that
substantially limits one or more major life activities.

Having a record of a disability means the individual has a history of, or has been
misclassified as having, a mental or physical impairment that substantially limits one or more
major life activities.

8. What is a group home within the meaning of the Fair Housing Act?

The term “group home” does not have a specific legal meaning; land use and zoning
officials and the courts, however, have referred to some residences for persons with disabilities
as group homes. The Fair Housing Act prohibits discrimination on the basis of disability, and
persons with disabilities have the same Fair Housing Act protections whether or not their
housing is considered a group home. A household where two or more persons with disabilities
choose to live together, as a matter of association, may not be subjected to requirements or
conditions that are not imposed on households consisting of persons without disabilities.

In this Statement, the term “group home” refers to a dwelling that is or will be occupied
by unrelated persons with disabilities. Sometimes group homes serve individuals with a
particular type of disability, and sometimes they serve individuals with a variety of disabilities.
Some group homes provide residents with in-home support services of varying types, while
others do not. The provision of support services is not required for a group home to be protected
under the Fair Housing Act. Group homes, as discussed in this Statement, may be opened by
individuals or by organizations, both for-profit and not-for-profit. Sometimes it is the group
home operator or developer, rather than the individuals who live or are expected to live in the
home, who interacts with a state or local government agency about developing or operating the
group home, and sometimes there is no interaction among residents or operators and state or
local governments.

In this Statement, the term “group home” includes homes occupied by persons in
recovery from alcohol or substance abuse, who are persons with disabilities under the Act.
Although a group home for persons in recovery may commonly be called a “sober home,” the
term does not have a specific legal meaning, and the Act treats persons with disabilities who
reside in such homes no differently than persons with disabilities who reside in other types of
group homes. Like other group homes, homes for persons in recovery are sometimes operated
by individuals or organizations, both for-profit and not-for-profit, and support services or
supervision are sometimes, but not always, provided. The Act does not require a person who
resides in a home for persons in recovery to have participated in or be currently participating in a
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substance abuse treatment program to be considered a person with a disability. The fact that a
resident of a group home may currently be illegally using a controlled substance does not deprive
the other residents of the protection of the Fair Housing Act.

9. Inwhat ways does the Fair Housing Act apply to group homes?

The Fair Housing Act prohibits discrimination on the basis of disability, and persons with
disabilities have the same Fair Housing Act protections whether or not their housing is
considered a group home. State and local governments may not discriminate against persons
with disabilities who live in group homes. Persons with disabilities who live in or seek to live in
group homes are sometimes subjected to unlawful discrimination in a number of ways, including
those discussed in the preceding Section of this Joint Statement. Discrimination may be
intentional; for example, a locality might pass an ordinance prohibiting group homes in single-
family neighborhoods or prohibiting group homes for persons with certain disabilities. These
ordinances are facially discriminatory, in violation of the Act. In addition, as discussed more
fully in Q&A 10 below, a state or local government may violate the Act by refusing to grant a
reasonable accommodation to its zoning or land use ordinance when the requested
accommodation may be necessary for persons with disabilities to have an equal opportunity to
use and enjoy a dwelling. For example, if a locality refuses to waive an ordinance that limits the
number of unrelated persons who may live in a single-family home where such a waiver may be
necessary for persons with disabilities to have an equal opportunity to use and enjoy a dwelling,
the locality violates the Act unless the locality can prove that the waiver would impose an undue
financial and administrative burden on the local government or fundamentally alter the essential
nature of the locality’s zoning scheme. Furthermore, a state or local government may violate the
Act by enacting an ordinance that has an unjustified discriminatory effect on persons with
disabilities who seek to live in a group home in the community. Unlawful actions concerning
group homes are discussed in more detail throughout this Statement.

10. What is a reasonable accommodation under the Fair Housing Act?

The Fair Housing Act makes it unlawful to refuse to make “reasonable accommodations”
to rules, policies, practices, or services, when such accommodations may be necessary to afford
persons with disabilities an equal opportunity to use and enjoy a dwelling. A “reasonable
accommodation” is a change, exception, or adjustment to a rule, policy, practice, or service that
may be necessary for a person with a disability to have an equal opportunity to use and enjoy a
dwelling, including public and common use spaces. Since rules, policies, practices, and services
may have a different effect on persons with disabilities than on other persons, treating persons
with disabilities exactly the same as others may sometimes deny them an equal opportunity to
use and enjoy a dwelling.
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Even if a zoning ordinance imposes on group homes the same restrictions that it imposes
on housing for other groups of unrelated persons, a local government may be required, in
individual cases and when requested to do so, to grant a reasonable accommodation to a group
home for persons with disabilities. What constitutes a reasonable accommodation is a case-by-
case determination based on an individualized assessment. This topic is discussed in detail in
Q&As 20-25 and in the HUD/DOJ Joint Statement on Reasonable Accommodations under the
Fair Housing Act.

11. Does the Fair Housing Act protect persons with disabilities who pose a “direct
threat” to others?

The Act does not allow for the exclusion of individuals based upon fear, speculation, or
stereotype about a particular disability or persons with disabilities in general. Nevertheless, the
Act does not protect an individual whose tenancy would constitute a “direct threat” to the health
or safety of other individuals or whose tenancy would result in substantial physical damage to
the property of others unless the threat or risk to property can be eliminated or significantly
reduced by reasonable accommodation. A determination that an individual poses a direct threat
must rely on an individualized assessment that is based on reliable objective evidence (for
example, current conduct or a recent history of overt acts). The assessment must consider: (1)
the nature, duration, and severity of the risk of injury; (2) the probability that injury will actually
occur; and (3) whether there are any reasonable accommodations that will eliminate or
significantly reduce the direct threat. See Q&A 10 for a general discussion of reasonable
accommodations. Consequently, in evaluating an individual’s recent history of overt acts, a state
or local government must take into account whether the individual has received intervening
treatment or medication that has eliminated or significantly reduced the direct threat (in other
words, significant risk of substantial harm). In such a situation, the state or local government
may request that the individual show how the circumstances have changed so that he or she no
longer poses a direct threat. Any such request must be reasonable and limited to information
necessary to assess whether circumstances have changed. Additionally, in such a situation, a
state or local government may obtain satisfactory and reasonable assurances that the individual
will not pose a direct threat during the tenancy. The state or local government must have
reliable, objective evidence that the tenancy of a person with a disability poses a direct threat
before excluding him or her from housing on that basis, and, in making that assessment, the state
or local government may not ignore evidence showing that the individual’s tenancy would no
longer pose a direct threat. Moreover, the fact that one individual may pose a direct threat does
not mean that another individual with the same disability or other individuals in a group home
may be denied housing.

Exhibit G
Page 9 of 20



12. Can a state or local government enact laws that specifically limit group homes for
individuals with specific types of disabilities?

No. Just as it would be illegal to enact a law for the purpose of excluding or limiting
group homes for individuals with disabilities, it is illegal under the Act for local land use and
zoning laws to exclude or limit group homes for individuals with specific types of disabilities.
For example, a government may not limit group homes for persons with mental illness to certain
neighborhoods. The fact that the state or local government complies with the Act with regard to
group homes for persons with some types of disabilities will not justify discrimination against
individuals with another type of disability, such as mental illness.

13. Can a state or local government limit the number of individuals who reside in a
group home in a residential neighborhood?

Neutral laws that govern groups of unrelated persons who live together do not violate the
Act so long as (1) those laws do not intentionally discriminate against persons on the basis of
disability (or other protected class), (2) those laws do not have an unjustified discriminatory
effect on the basis of disability (or other protected class), and (3) state and local governments
make reasonable accommodations when such accommodations may be necessary for a person
with a disability to have an equal opportunity to use and enjoy a dwelling.

Local zoning and land use laws that treat groups of unrelated persons with disabilities
less favorably than similar groups of unrelated persons without disabilities violate the Fair
Housing Act. For example, suppose a city’s zoning ordinance defines a “family” to include up to
a certain number of unrelated persons living together as a household unit, and gives such a group
of unrelated persons the right to live in any zoning district without special permission from the
city. If that ordinance also prohibits a group home having the same number of persons with
disabilities in a certain district or requires it to seek a use permit, the ordinance would violate the
Fair Housing Act. The ordinance violates the Act because it treats persons with disabilities less
favorably than families and unrelated persons without disabilities.

A local government may generally restrict the ability of groups of unrelated persons to
live together without violating the Act as long as the restrictions are imposed on all such groups,
including a group defined as a family. Thus, if the definition of a family includes up to a certain
number of unrelated individuals, an ordinance would not, on its face, violate the Act if a group
home for persons with disabilities with more than the permitted number for a family were not
allowed to locate in a single-family-zoned neighborhood because any group of unrelated people
without disabilities of that number would also be disallowed. A facially neutral ordinance,
however, still may violate the Act if it is intentionally discriminatory (that is, enacted with
discriminatory intent or applied in a discriminatory manner), or if it has an unjustified

10
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discriminatory effect on persons with disabilities. For example, an ordinance that limits the
number of unrelated persons who may constitute a family may violate the Act if it is enacted for
the purpose of limiting the number of persons with disabilities who may live in a group home, or
if it has the unjustified discriminatory effect of excluding or limiting group homes in the
jurisdiction. Governments may also violate the Act if they enforce such restrictions more strictly
against group homes than against groups of the same number of unrelated persons without
disabilities who live together in housing. In addition, as discussed in detail below, because the
Act prohibits the denial of reasonable accommodations to rules and policies for persons with
disabilities, a group home that provides housing for a number of persons with disabilities that
exceeds the number allowed under the family definition has the right to seek an exception or
waiver. If the criteria for a reasonable accommodation are met, the permit must be given in that
instance, but the ordinance would not be invalid.’

14. How does the Supreme Court’s ruling in Olmstead apply to the Fair Housing Act?

In Olmstead v. L.C.,*° the Supreme Court ruled that the Americans with Disabilities Act
(ADA) prohibits the unjustified segregation of persons with disabilities in institutional settings
where necessary services could reasonably be provided in integrated, community-based settings.
An integrated setting is one that enables individuals with disabilities to live and interact with
individuals without disabilities to the fullest extent possible. By contrast, a segregated setting
includes congregate settings populated exclusively or primarily by individuals with disabilities.
Although Olmstead did not interpret the Fair Housing Act, the objectives of the Fair Housing Act
and the ADA, as interpreted in Olmstead, are consistent. The Fair Housing Act ensures that
persons with disabilities have an equal opportunity to choose the housing where they wish to
live. The ADA and Olmstead ensure that persons with disabilities also have the option to live
and receive services in the most integrated setting appropriate to their needs. The integration
mandate of the ADA and Olmstead can be implemented without impairing the rights protected
by the Fair Housing Act. For example, state and local governments that provide or fund housing,
health care, or support services must comply with the integration mandate by providing these
programs, services, and activities in the most integrated setting appropriate to the needs of
individuals with disabilities. State and local governments may comply with this requirement by
adopting standards for the housing, health care, or support services they provide or fund that are
reasonable, individualized, and specifically tailored to enable individuals with disabilities to live
and interact with individuals without disabilities to the fullest extent possible. Local
governments should be aware that ordinances and policies that impose additional restrictions on
housing or residential services for persons with disabilities that are not imposed on housing or

% Laws that limit the number of occupants per unit do not violate the Act as long as they are reasonable, are applied
to all occupants, and do not operate to discriminate on the basis of disability, familial status, or other characteristics
protected by the Act.

10557 U.s. 581 (1999).
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residential services for persons without disabilities are likely to violate the Act. In addition, a
locality would violate the Act and the integration mandate of the ADA and Olmstead if it
required group homes to be concentrated in certain areas of the jurisdiction by, for example,
restricting them from being located in other areas.

15. Can a state or local government impose spacing requirements on the location of
group homes for persons with disabilities?

A “spacing” or “dispersal” requirement generally refers to a requirement that a group
home for persons with disabilities must not be located within a specific distance of another group
home. Sometimes a spacing requirement is designed so it applies only to group homes and
sometimes a spacing requirement is framed more generally and applies to group homes and other
types of uses such as boarding houses, student housing, or even certain types of businesses. In a
community where a certain number of unrelated persons are permitted by local ordinance to
reside together in a home, it would violate the Act for the local ordinance to impose a spacing
requirement on group homes that do not exceed that permitted number of residents because the
spacing requirement would be a condition imposed on persons with disabilities that is not
imposed on persons without disabilities. In situations where a group home seeks a reasonable
accommaodation to exceed the number of unrelated persons who are permitted by local ordinance
to reside together, the Fair Housing Act does not prevent state or local governments from taking
into account concerns about the over-concentration of group homes that are located in close
proximity to each other. Sometimes compliance with the integration mandate of the ADA and
Olmstead requires government agencies responsible for licensing or providing housing for
persons with disabilities to consider the location of other group homes when determining what
housing will best meet the needs of the persons being served. Some courts, however, have found
that spacing requirements violate the Fair Housing Act because they deny persons with
disabilities an equal opportunity to choose where they will live. Because an across-the-board
spacing requirement may discriminate against persons with disabilities in some residential areas,
any standards that state or local governments adopt should evaluate the location of group homes
for persons with disabilities on a case-by-case basis.

Where a jurisdiction has imposed a spacing requirement on the location of group homes
for persons with disabilities, courts may analyze whether the requirement violates the Act under
an intent, effects, or reasonable accommodation theory. In cases alleging intentional
discrimination, courts look to a number of factors, including the effect of the requirement on
housing for persons with disabilities; the jurisdiction’s intent behind the spacing requirement; the
existence, size, and location of group homes in a given area; and whether there are methods other
than a spacing requirement for accomplishing the jurisdiction’s stated purpose. A spacing
requirement enacted with discriminatory intent, such as for the purpose of appeasing neighbors’
stereotypical fears about living near persons with disabilities, violates the Act. Further, a neutral
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spacing requirement that applies to all housing for groups of unrelated persons may have an
unjustified discriminatory effect on persons with disabilities, thus violating the Act. Jurisdictions
must also consider, in compliance with the Act, requests for reasonable accommodations to any
spacing requirements.

16. Can a state or local government impose health and safety regulations on group
home operators?

Operators of group homes for persons with disabilities are subject to applicable state and
local regulations addressing health and safety concerns unless those regulations are inconsistent
with the Fair Housing Act or other federal law. Licensing and other regulatory requirements that
may apply to some group homes must also be consistent with the Fair Housing Act. Such
regulations must not be based on stereotypes about persons with disabilities or specific types of
disabilities. State or local zoning and land use ordinances may not, consistent with the Fair
Housing Act, require individuals with disabilities to receive medical, support, or other services or
supervision that they do not need or want as a condition for allowing a group home to operate.
State and local governments’ enforcement of neutral requirements regarding safety, licensing,
and other regulatory requirements governing group homes do not violate the Fair Housing Act so
long as the ordinances are enforced in a neutral manner, they do not specifically target group
homes, and they do not have an unjustified discriminatory effect on persons with disabilities who
wish to reside in group homes.

Governments must also consider requests for reasonable accommaodations to licensing
and regulatory requirements and procedures, and grant them where they may be necessary to
afford individuals with disabilities an equal opportunity to use and enjoy a dwelling, as required
by the Act.

17. Can a state or local government address suspected criminal activity or fraud and
abuse at group homes for persons with disabilities?

The Fair Housing Act does not prevent state and local governments from taking
nondiscriminatory action in response to criminal activity, insurance fraud, Medicaid fraud,
neglect or abuse of residents, or other illegal conduct occurring at group homes, including
reporting complaints to the appropriate state or federal regulatory agency. States and localities
must ensure that actions to enforce criminal or other laws are not taken to target group homes
and are applied equally, regardless of whether the residents of housing are persons with
disabilities. For example, persons with disabilities residing in group homes are entitled to the
same constitutional protections against unreasonable search and seizure as those without
disabilities.
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18. Does the Fair Housing Act permit a state or local government to implement
strategies to integrate group homes for persons with disabilities in particular
neighborhoods where they are not currently located?

Yes. Some strategies a state or local government could use to further the integration of
group housing for persons with disabilities, consistent with the Act, include affirmative
marketing or offering incentives. For example, jurisdictions may engage in affirmative
marketing or offer variances to providers of housing for persons with disabilities to locate future
homes in neighborhoods where group homes for persons with disabilities are not currently
located. But jurisdictions may not offer incentives for a discriminatory purpose or that have an
unjustified discriminatory effect because of a protected characteristic.

19. Can a local government consider the fears or prejudices of neighbors in deciding
whether a group home can be located in a particular neighborhood?

In the same way a local government would violate the law if it rejected low-income
housing in a community because of neighbors’ fears that such housing would be occupied by
racial minorities (see Q&A 5), a local government violates the law if it blocks a group home or
denies a reasonable accommodation request because of neighbors’ stereotypical fears or
prejudices about persons with disabilities. This is so even if the individual government decision-
makers themselves do not have biases against persons with disabilities.

Not all community opposition to requests by group homes is necessarily discriminatory.
For example, when a group home seeks a reasonable accommodation to operate in an area and
the area has limited on-street parking to serve existing residents, it is not a violation of the Fair
Housing Act for neighbors and local government officials to raise concerns that the group home
may create more demand for on-street parking than would a typical family and to ask the
provider to respond. A valid unaddressed concern about inadequate parking facilities could
justify denying the requested accommodation, if a similar dwelling that is not a group home or
similarly situated use would ordinarily be denied a permit because of such parking concerns. If,
however, the group home shows that the home will not create a need for more parking spaces
than other dwellings or similarly-situated uses located nearby, or submits a plan to provide any
needed off-street parking, then parking concerns would not support a decision to deny the home
a permit.
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Questions and Answers on the Fair Housing Act and
Reasonable Accommodation Requests to Local Zoning and Land Use Laws

20. When does a state or local government violate the Fair Housing Act by failing to
grant a request for a reasonable accommodation?

A state or local government violates the Fair Housing Act by failing to grant a reasonable
accommodation request if (1) the persons requesting the accommodation or, in the case of a
group home, persons residing in or expected to reside in the group home are persons with a
disability under the Act; (2) the state or local government knows or should reasonably be
expected to know of their disabilities; (3) an accommodation in the land use or zoning ordinance
or other rules, policies, practices, or services of the state or locality was requested by or on behalf
of persons with disabilities; (4) the requested accommodation may be necessary to afford one or
more persons with a disability an equal opportunity to use and enjoy the dwelling; (5) the state or
local government refused to grant, failed to act on, or unreasonably delayed the accommodation
request; and (6) the state or local government cannot show that granting the accommodation
would impose an undue financial and administrative burden on the local government or that it
would fundamentally alter the local government’s zoning scheme. A requested accommodation
may be necessary if there is an identifiable relationship between the requested accommodation
and the group home residents’ disability. Further information is provided in Q&A 10 above and
the HUD/DOJ Joint Statement on Reasonable Accommaodations under the Fair Housing Act.

21. Can a local government deny a group home’s request for a reasonable
accommodation without violating the Fair Housing Act?

Yes, a local government may deny a group home’s request for a reasonable
accommodation if the request was not made by or on behalf of persons with disabilities (by, for
example, the group home developer or operator) or if there is no disability-related need for the
requested accommodation because there is no relationship between the requested
accommodation and the disabilities of the residents or proposed residents.

In addition, a group home’s request for a reasonable accommodation may be denied by a
local government if providing the accommodation is not reasonable—in other words, if it would
impose an undue financial and administrative burden on the local government or it would
fundamentally alter the local government’s zoning scheme. The determination of undue
financial and administrative burden must be decided on a case-by-case basis involving various
factors, such as the nature and extent of the administrative burden and the cost of the requested
accommaodation to the local government, the financial resources of the local government, and the
benefits that the accommodation would provide to the persons with disabilities who will reside in
the group home.
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When a local government refuses an accommodation request because it would pose an
undue financial and administrative burden, the local government should discuss with the
requester whether there is an alternative accommodation that would effectively address the
disability-related needs of the group home’s residents without imposing an undue financial and
administrative burden. This discussion is called an “interactive process.” If an alternative
accommodation would effectively meet the disability-related needs of the residents of the group
home and is reasonable (that is, it would not impose an undue financial and administrative
burden or fundamentally alter the local government’s zoning scheme), the local government
must grant the alternative accommodation. An interactive process in which the group home and
the local government discuss the disability-related need for the requested accommodation and
possible alternative accommodations is both required under the Act and helpful to all concerned,
because it often results in an effective accommodation for the group home that does not pose an
undue financial and administrative burden or fundamental alteration for the local government.

22. What is the procedure for requesting a reasonable accommodation?

The reasonable accommodation must actually be requested by or on behalf of the
individuals with disabilities who reside or are expected to reside in the group home. When the
request is made, it is not necessary for the specific individuals who would be expected to live in
the group home to be identified. The Act does not require that a request be made in a particular
manner or at a particular time. The group home does not need to mention the Fair Housing Act
or use the words “reasonable accommodation” when making a reasonable accommodation
request. The group home must, however, make the request in a manner that a reasonable person
would understand to be a disability-related request for an exception, change, or adjustment to a
rule, policy, practice, or service. When making a request for an exception, change, or adjustment
to a local land use or zoning regulation or policy, the group home should explain what type of
accommaodation is being requested and, if the need for the accommodation is not readily apparent
or known by the local government, explain the relationship between the accommodation and the
disabilities of the group home residents.

A request for a reasonable accommodation can be made either orally or in writing. It is
often helpful for both the group home and the local government if the reasonable accommodation
request is made in writing. This will help prevent misunderstandings regarding what is being
requested or whether or when the request was made.

Where a local land use or zoning code contains specific procedures for seeking a
departure from the general rule, courts have decided that these procedures should ordinarily be
followed. If no procedure is specified, or if the procedure is unreasonably burdensome or
intrusive or involves significant delays, a request for a reasonable accommodation may,
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nevertheless, be made in some other way, and a local government is obligated to grant it if the
requested accommodation meets the criteria discussed in Q&A 20, above.

Whether or not the local land use or zoning code contains a specific procedure for
requesting a reasonable accommodation or other exception to a zoning regulation, if local
government officials have previously made statements or otherwise indicated that an application
for a reasonable accommodation would not receive fair consideration, or if the procedure itself is
discriminatory, then persons with disabilities living in a group home, and/or its operator, have
the right to file a Fair Housing Act complaint in court to request an order for a reasonable
accommodation to the local zoning regulations.

23. Does the Fair Housing Act require local governments to adopt formal reasonable
accommodation procedures?

The Act does not require a local government to adopt formal procedures for processing
requests for reasonable accommodations to local land use or zoning codes. DOJ and HUD
nevertheless strongly encourage local governments to adopt formal procedures for identifying
and processing reasonable accommodation requests and provide training for government officials
and staff as to application of the procedures. Procedures for reviewing and acting on reasonable
accommodation requests will help state and local governments meet their obligations under the
Act to respond to reasonable accommodation requests and implement reasonable
accommodations promptly. Local governments are also encouraged to ensure that the
procedures to request a reasonable accommodation or other exception to local zoning regulations
are well known throughout the community by, for example, posting them at a readily accessible
location and in a digital format accessible to persons with disabilities on the government’s
website. If a jurisdiction chooses to adopt formal procedures for reasonable accommodation
requests, the procedures cannot be onerous or require information beyond what is necessary to
show that the individual has a disability and that the requested accommodation is related to that
disability. For example, in most cases, an individual’s medical record or detailed information
about the nature of a person’s disability is not necessary for this inquiry. In addition, officials
and staff must be aware that any procedures for requesting a reasonable accommodation must
also be flexible to accommodate the needs of the individual making a request, including
accepting and considering requests that are not made through the official procedure. The
adoption of a reasonable accommodation procedure, however, will not cure a zoning ordinance
that treats group homes differently than other residential housing with the same number of
unrelated persons.

17

Exhibit G
Page 17 of 20



24. What if a local government fails to act promptly on a reasonable accommodation
request?

A local government has an obligation to provide prompt responses to reasonable
accommodation requests, whether or not a formal reasonable accommodation procedure exists.
A local government’s undue delay in responding to a reasonable accommodation request may be
deemed a failure to provide a reasonable accommodation.

25. Can a local government enforce its zoning code against a group home that violates
the zoning code but has not requested a reasonable accommodation?

The Fair Housing Act does not prohibit a local government from enforcing its zoning
code against a group home that has violated the local zoning code, as long as that code is not
discriminatory or enforced in a discriminatory manner. If, however, the group home requests a
reasonable accommodation when faced with enforcement by the locality, the locality still must
consider the reasonable accommodation request. A request for a reasonable accommodation
may be made at any time, so at that point, the local government must consider whether there is a
relationship between the disabilities of the residents of the group home and the need for the
requested accommodation. If so, the locality must grant the requested accommodation unless
doing so would pose a fundamental alteration to the local government’s zoning scheme or an
undue financial and administrative burden to the local government.

Questions and Answers on Fair Housing Act Enforcement of
Complaints Involving Land Use and Zoning

26. How are Fair Housing Act complaints involving state and local land use laws and
practices handled by HUD and DOJ?

The Act gives HUD the power to receive, investigate, and conciliate complaints of
discrimination, including complaints that a state or local government has discriminated in
exercising its land use and zoning powers. HUD may not issue a charge of discrimination
pertaining to “the legality of any State or local zoning or other land use law or ordinance.”
Rather, after investigating, HUD refers matters it believes may be meritorious to DOJ, which, in
its discretion, may decide to bring suit against the state or locality within 18 months after the
practice at issue occurred or terminated. DOJ may also bring suit by exercising its authority to
initiate litigation alleging a pattern or practice of discrimination or a denial of rights to a group of
persons which raises an issue of general public importance.

If HUD determines that there is no reasonable cause to believe that there may be a
violation, it will close an investigation without referring the matter to DOJ. But a HUD or DOJ
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decision not to proceed with a land use or zoning matter does not foreclose private plaintiffs
from pursuing a claim.

Litigation can be an expensive, time-consuming, and uncertain process for all parties.
HUD and DOJ encourage parties to land use disputes to explore reasonable alternatives to
litigation, including alternative dispute resolution procedures, like mediation or conciliation of
the HUD complaint. HUD attempts to conciliate all complaints under the Act that it receives,
including those involving land use or zoning laws. In addition, it is DOJ’s policy to offer
prospective state or local governments the opportunity to engage in pre-suit settlement
negotiations, except in the most unusual circumstances.

27. How can | find more information?

For more information on reasonable accommodations and reasonable modifications under the
Fair Housing Act:

e HUD/DOJ Joint Statement on Reasonable Accommodations under the Fair Housing Act,
available at https://www.justice.qov/crt/fair-housing-policy-statements-and-quidance-0
or http://www.hud.gov/offices/fheo/library/huddojstatement.pdf.

e HUD/DOJ Joint Statement on Reasonable Modifications under the Fair Housing Act,
available at https://www.justice.gov/crt/fair-housing-policy-statements-and-quidance-0
or http://www.hud.gov/offices/fheo/disabilities/reasonable modifications mar08.pdf.

For more information on state and local governments’ obligations under Section 504:

e HUD website at http://portal.hud.gov/hudportal/HUD?src=/program offices/
fair housing equal opp/disabilities/sect504.

For more information on state and local governments’ obligations under the ADA and Olmstead:

e U.S. Department of Justice website, www.ADA.gov, or call the ADA information line at
(800) 514-0301 (voice) or (800) 514-0383 (TTY).

e Statement of the Department of Justice on Enforcement of the Integration Mandate of
Title 11 of the Americans with Disabilities Act and Olmstead v. L.C., available at
http://www.ada.gov./olmstead/q&a_olmstead.htm.

o Statement of the Department of Housing and Urban Development on the Role of Housing
in Accomplishing the Goals of Olmstead, available at
http://portal.hud.gov/hudportal/documents/huddoc?id=0OlmsteadGuidnc060413.pdf.
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http://www.ada.gov./olmstead/q&a_olmstead.htm
http:www.ADA.gov
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http://www.hud.gov/offices/fheo/disabilities/reasonable_modifications_mar08.pdf
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For more information on the requirement to affirmatively further fair housing:

Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42,272 (July 16, 2015) (to be
codified at 24 C.F.R. pts. 5, 91, 92, 570, 574, 576, and 903).

U.S. Department of Housing and Urban Development, Version 1, Affirmatively
Furthering Fair Housing Rule Guidebook (2015), available at
https://www.hudexchange.info/resources/documents/AFFH-Rule-Guidebook.pdf.
Office of Fair Housing and Equal Opportunity, U.S. Department of Housing and Urban
Development, Vol. 1, Fair Housing Planning Guide (1996), available at
http://www.hud.gov/offices/fheo/images/fhpg.pdf.

For more information on nuisance and crime-free ordinances:

Office of General Counsel Guidance on Application of Fair Housing Act Standards to the
Enforcement of Local Nuisance and Crime-Free Housing Ordinances Against Victims of
Domestic Violence, Other Crime Victims, and Others Who Require Police or Emergency
Services (Sept. 13, 2016), available at http://portal.hud.gov/hudportal/documents/
huddoc?id=FinalNuisanceOrdGdnce.pdf.

20

Exhibit G
Page 20 of 20


http://portal.hud.gov/hudportal/documents
http://www.hud.gov/offices/fheo/images/fhpg.pdf
https://www.hudexchange.info/resources/documents/AFFH-Rule-Guidebook.pdf

\ \ [}
N *) 2 U 2. g Lincoln

Sunshine Monarch Shores Chapters Willow Springs Mountain Springs
Section 6 — Admissions | Policy - 12 Est: 8/2014 | Rev: 03/2022
Pre-Admission Assessment Approved By: Exec. Leadership Board

Policy: A standardized Pre-Admission Assessment is conducted utilizing established admission and eligibility
criteria to evaluate and individual's appropriateness for admission. This assessment is conducted by Intake
Coordinators before admission to any program.

Procedure:

1. The Admissions Coordinator will administer and complete the initial assessment form called the “Pre-
Intake Assessment” with all individuals requesting admission.

2. Questions are included in the assessment which may elicit areas of concern, i.e., "red flags". Should any
"red flags" be identified, the intake coordinator will refer the form to the Admissions Director, who will
determine whether further consultation is needed in the initial screening of the individual. The intake
coordinator will confer with the Admissions Manager as needed to determine what admission or referral
arrangements need to be made.

3. The Pre-Intake Assessment and any other available information will be reviewed by the Admissions
Manager to determine if a release of information signed by the potential client is needed to obtain more
information from his/her physician or psychiatrist.

4. The Admissions Manager will utilize ASAM criteria to determine the appropriate level of substance
abuse care the client will require based off the following the ASAM 6 Dimensions:

a. Dimension 1: Acute Intoxication and/or Withdrawal Potential - Past and current experiences of
substance use and withdrawal.

b. Dimension 2: Biomedical Conditions and Complications - Physical health history and current
condition

c. Dimension 3: Emotional, Behavioral, or Cognitive Conditions and Complications - Thoughts,
emotions, mental health needs, and behavioral health history

d. Dimension 4: Readiness to Change - Readiness and interest in changing

e. Dimension 5: Relapse, Continued Use, or Continued Problem Potential - Likelihood of relapse or
continued use or continued behavioral health problems

f. Dimension 6: Recovery and Living Environment - Relationship between recovery and living
environment (people, places, and things)

5. If the person is admitted into the residential component, all information, including medication needs,
will be documented in the client's admission file, and forwarded to the clinical and medical team.

6. In most cases, clients with legal problems will not be prevented from admission. However, each case
will be evaluated on an individual basis to determine that the situation will not significantly interfere
with a client's treatment and will not violate any laws.

7. Willow Springs provides direct or referral services to the disabled based upon ability to participate in the
treatment regimen of the desired level of care. Each case will be assessed and evaluated on an individual
basis.

8. If no areas of concern are noted, or the individual is deemed appropriate for admission, an admission
appointment will be scheduled.

9. If aclient is deemed ineligible, the individual will be informed as to the reason(s) and be provided
referrals.
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Sunshine Monarch Shores Chapters Willow Springs Mountain Springs
Section 6 — Admissions | Policy -1 Est: 8/2014 | Rev: 03/2022
Admission Criteria Approved By: Exec. Leadership Board

Policy: Sunshine Behavioral Health screens all potential participants for program eligibility prior to
admission. Admission and readmission criteria for determining the participant’s eligibility and
suitability for services are written and reviewed. All participants admitted meet the admission criteria
which will be documented in the participant’s file. Participants are considered for program services
without regard to race, religion, gender, sexual preference, mental or physical disability, national origin,
or cultural background/identification. Should a client be found inappropriate for admission (see
Ineligibility Criteria) an appropriate adareferral shall be made.

e Admission is open to adults (18+ years of age) in need of services for alcohol and/or drug related
problems and not in need of medical treatment for a life-threatening illness or condition. Physically
disabled clients will be assessed and accepted on a case-by-case basis. Involvement with alcohol and/or
other drugs shall be the primary reason for admission for each client. The request for admission must be
voluntary.

e Persons in need of medical detoxification services shall not be permanently excluded. Their needs may
necessitate detoxification until medical clearance for admission to the residential program
Individuals with HIVV/AIDS are not excluded.

If an individual needs a higher level of care and supervision than the program can provide, referral
information for suitable facilities will be given.

e Sunshine Behavioral Health accepts clients referred by the courts and will provide full disclosures to
law enforcement authorities, probation ofi ficer, social workers, and police if a specific violation of
court order or law is violated. Clients who are referred by the courts are asked to sign a consent form
granting permission for staff to make disclosures to law probation officers and court officials when
needed.

e Sunshine Behavioral Health functions in compliance with section 504 of the Federal Rehabilitation Act
of 1973, Title 1V of the Federal Civil Rights Act of 1964, Federal Age Discrimination Act of 1973, and
subsequent state and local laws and regulations implementing such statutes.

e Sunshine Behavioral Health shall consider the whole person and takes a “multi-dimensional” approach,
and recognizes the many different areas of life that make up who the clients are, and how these life
areas, or “dimensions,” contain different risks and needs, as well as strengths and resources per ASAM
guidelines.

a. Clients will be admitted to the appropriate level of care based on the ASAM criteria’s
assessment dimensions and be reassessed after admission to confirm.

e Sunshine Behavioral Health provides a spectrum of services and correlating housing per level of care.

a. This approach to treatment, or continuum of care, ensures that patients receive adequate care
upon admission and are smoothly transitioned to a higher or lower level of care as needed
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Crook County Community Development
300 NE 3rd Street, Prineville, OR 97754
Phone: (541) 447-3211 Fax: (541) 416-2139
Email: bld@co.crook.or.us Website: www.co.crook.or.us

AUTHORIZATION FORM

Let it be known that Adam Smith (Attorney with Schwabe Williamson & Wyatt)

(Print name clearly)

has been retained to act as my authorized agent to perform all acts for development on my property noted
below. These acts include: Pre-application conference, filing applications, and/or other required
documents relative to all permit applications in regards to this project.

Physical address of property: 14427 SW Alfalfa Rd, Powell Butte, OR 97753 and described in the records of

CROOK COUNTY, Oregon as map/tax number: 16142000-00100-2063

The costs of the above actions, which are not satisfied by the agent, are the responsibility of the
undersigned property owner.

PROPERTY OWNER (Please print clearly)
Printed Name: The Roman Catholic Bishop of the Diocese of Baker, Inc. Date: 4&/}%@251

Signature; ’i'“ o= ;m-—“ .Kfﬁ"_l_ﬁ" o o
Mailing Address: 641 SW Umatilla Ave

City: Redmond State: OR Zip: 97756

Phone: (541)388-4004

eMail: hope@dioceseofbaker.org

D Individual @ Corporation I:'Limited Liability Corporation |:| Trust

IMPORTANT NOTE: If the property is owned by an entity, include the names of all the authorized signers.
If a Corporation: Provide the name of the President, or other authorized signor (s).

If a LLC: Provide the names of ALL members and managers.

If a Trust: Provide the name of the current Trustee (s).

In addition, if you are a corporation, you will need to include a copy of the bylaws, an operating agreement
if you are an LLC, or Certificate of Trust if you are a trust that verifies authority to sign on behalf of the entity

APPROVED AGENT

Printed Name: Adam _Smith (_Attorney with Schwabe Williamson & Wyatt) ~ Date:
Signature: ] Dete: 02.02.27 12.41,38 0800

Mailing Address: 360 SW Bond Street Suite 500

City: Bend State: ~ OR Zip: 97702

Phone: 541-749-1759
eMail: ASmith@Schwabe.com

Form updated: 6/10/2020
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